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JIN this cafe the arrcft apypearing to me to have 
been illegal, I am confequeotly of opinion that 
the Frtfoner (hould be difcharged. 

Indeed, I conceive that foch ihould be our 
ittlte, m a matter of le(s eafy fetution than the 
prefcnt. Fcmt it i» only in cafes of certainty, 
that the Court fs to remand. In thofe of doubt, 
it is bound, to bail, or to difcharge. And here, 
accordingly, we ought to liberate, in as much 
as vft cannot bail. 

In entertaining the fentiments which I have 
briefly thus avowed, I am aware that I encounter 
the authority of my Lord Chief Juftice ;* whofe 
fallibility I am the more reludant to admit, be* 
caufe he would himfelf be the firft to make, 
and nobly aft on, the admiifion. But, fallible 

he 

* Dowaes. 



he is ; for he is human : — ^aod it is fupetfluous to 
fhte, that in diflenting from the opinion^ I ve- 
nerate the man. — He indeed is one, my deference 
for whoie fuperior intelleft and knowledge gives 
way only to my refpeft for his more valuable 
qualities ; and to the honed exultation which I 
hd, that merit fo uncommon is placed at the 
head of our Crown law.— I muft differ with 
fome degree of qualm from him, who more ele- 
vated by worth and talent, than by age or fta- 
tion, would bend a patient and docile ear to 
the arguments of the humbleft man. Who, if 
thefe ihould bring convi£lion to his candid and 
modeft mind, would unaffeftedly rejoice to have 
his errors thus correfted ; without adverting to 
the lowlinefs of the inftrqment which j-emovcd 
them;-— and whom this liberal fentiment alone 
would have fufficed to exalt, above the correftor 
to whom he yielded. A man, who may be 
proud ; but is a (tranger to that bafe pride, 
whofe pert and difgufting offspring are Obfti- 
nacy and Prcfumption. 

I am aware that I alfo differ in opinion^ from 
one with whom I have generally had the good for- 
tune to agree ; and from whom no man, who is 
as well acquainted with him as I am, can diflent, 
without coniiderable. fcruple and hefitation. I 
mean my highly efteemed and refpcftcd friend. 

Judge Daly. 

But 
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But let it be rec6lle6led, that the peculiar 
fituation of ^udge OJborrie precluded him from 
giving, and perhaps prevented hinr from form- 
ing, any judgment on the prcfent queftion. It 
is poffible that, had he not yielded to the cir- 
cumftances of a fituation, . which he confidered 
fo delicate as to enjoin filence as a duty, he might 
have delivered an opinion, in concurrence with 
that of the fecond Judge of the Court ; and in 
oppofition to what a perfon, unacquainted with 
the manly integrity of his charaftcr, might fup- 
pofe to be the more probable bias of his mind. 
In that event, the Court beijjg equally divided, 
the Ptifoner would have been remanded, pot fo 
much by a fubftantial decifion on his claim, as by 
virtue pf an etiquette and form of law. 

There is then a poffible cafe, in which the 
Court of King's Bench may be confidered as hav- 
ing been divided. But, whether fuch an hypo- 
thefis be admitted or not, be it remembered, 
that my fentiments coincide with thofe df Mr. 
Jujiice Day ; as independent a gentleman,' and 
as intelligent and upright a magiftrate, as, I 
believe, is to be found upon th^ bench of 
either country ; and one eminently vcrfed and in- 
formed in Criminal law : a Judge, to whofe 
hands an innocent man might commit his life ; 
and whofe late decifion feems calculated to prove, 
that the liberties of the fubjeft may be cntruft* 
ed to his care. 

Nor 
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Nor am I unapprized that^ in my Qwii Court, 
1 am likely to be left alone : another argument 
(it muft be cpnfcflcd) to ihcw that I am wrong. 
But here too, I have to do with men, whofe 
tc^lcnts will forbid them to be arrogant or uncan- 
did : for of Talent, I find Modcfty the almofl 
iofcparable companion. 

Thus have I every advantage, which the im- 
partiality of the judicial ftation peroiits me to 
def^rc. / 

If I could but avail myfelf of thefe,— if the 
Truth and Juftice of my opinions could fupply 
the deficiency of my powers, I ftiould not def- 
pair of making;an impreffion on my Lord andl 
Brethren, in behalf (as I conceive) o( our liber* 
ties and conftitution. 

The Prifoner's detention muft be juflifiedi if 
it admit of juftification, by the provifions of the 
Aft of the 44th of the prcf^nt King> chap* 93^ 
fo that the queftion is upon the conftruftioa of 
that ftatute. 

Where the enafting claufes are perfeftly fre? 
from ambiguity or doubt, it is neither ncccflary, 
nor perhaps, allowable, to refort to the title, pre- 
amble, or other parts of the ftatute, for the pur* 
pofe of controlling the eificacy of fuch plain en* 
aftments,. 

But where the enafting paffages arc not com* 
pletely clear, but on the contrary ., leave . roojn 
for doubt, as to what fliould be their conftruc* 

tioUj^ 



lioo^ the rule i$ otherwife* . For thoiigh we mud 
cot travel out of the enaflments, for the pur* 
pofe of rendering clear expreifions doubtful } we 
may look beyond them, in order to make dark 
expreiHoHs dear. In the latter cafe, Law, a$ 
well as Reafon, permit us. to derive afiiftance 
from other parts of the. fame AQ ; and even cx/^ 
patiating farther for explanation, to illuftrate the 
qucftion by the purview of other ftatutes in pari 
materia ; — by the effeutial fpirit of our law j and 
fundamental principles of our conftitution. 

And here, by the way, let me proteft againft 
any . argument, drawn from our. fuppofed know- 
ledge that the prefent AA was framed for the 
.cafe of the prefent prifoner. My refpeft for 
Parliament will not allow me to admit fuch an 
hy pothefis for a Ungle moment : and though I 
were irreverently to jidmit a fuppofition, which 
on the contrary, I rcjeft j — and though I were 
to know, what on the contrary, I cannot be- 
lieve ; — that what profelTed to be a .general and 
public law, was in faA a private and particular 
AA of quafi attainder, I dill fhould expound it 
by the ordinary rules of conftruftion ; though I 
'were thereby to leave the meflaes of the net too 
wide, for entangling the prey which it was in- 
tended to fecure. 

But turning at once from a fuppofition, in 
the prefent cafe fo unjuflifiable, and in any c«^fe 
fo inadmilEble and culpably difrefpcdlfai, I will, 

B agreeably 



agreeably to the doftrines which I hate beea 
laying dowHj adnrft the preliminary qucftion here 
to be, whether the cnafting words in the fonrth 
fcdbn of the llatutc now before us, convey a 
meaning lb unequivocal and prectfe, as to pre- 
elude the neceffity or right of reforting clftwhere, 
for ^rd towards a fbtmd and correft interpreta- 
tion* 

The Prifoner here ftands charged^ with a m/A" 
meamr: and lb far from having efcaped from 
Great Britain into fr&nd, flnce the aHcged 
tomffiiilioQ of the offence, the paifing of the 
Aft, the iffiiing of the warrant, or day men- 
tipned in the preamble^* it appears by an affida- 
vit, which does not contmdift the record before 
Xkty that from a period antecedent to the earlieft 
of thefe dates, he has. uninterruptedly continued 
a refident of Ireland. Therefore it may for ar- 
gument be aflfumed, that from the hour of his 
birth to the prefent time, he nev$r has quitted 
. this country for. a moment. 

Do the words then of the fourth feftibn (^ 
jthls ftatute prccifely apply to, and unequivocally 
include, fuch a cafe as I have ftated ? and war- 
rant the Prifoner*s apprehenfion and detention? 
If they do, he rauft be remanded j and con- 
dufted, with all the infignia of felony, to Eng- 
land. We have no right to difcuft the poHcy of 
an unambiguous ftatute j our bufinefs being not 

to 

* Viz. the ift of Auguft, 1804* 
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to leg^flalc, but to conftruet What the Lcgiil^ 
tufc has done clearly, we are to intead that it 
has done rightly ; — nor oan we confidcr ji pro^ 
ceeding, whkh Parliament has ian^ioned, as in- 
confident with the principles of a fj^ee govern* 
ment i or as. an invaiion of the Conftitution. 

But I am far from confidering^ the ena^^ing 
words of the claufe in qiieftion^ 9;$ applying 
clearly to the Priibner's cafe^ 

The words are,- that ^' from and after the ift 
^^ day of A^guft, 1 8o4» if s^ny perfon^ againft 
^^ whom a warrant (hall be iiTued by a magiftrate 
^' of Great Britain, for any crime or o&nce, 
« againft the laws of England or Scotland, fhaU 
^' ^4^^ ^0 into^ r^dcj or be ia Ireland, it fhall 
^' be lawful to^'^^prbceed, as has been done in 
the cafe before us. 

It is plain, that Mr. Juflice Johnfon does not 
come within the defcriptipn* of perfon^ who have 
eicaped, or gone into Ireland* The a^Edavit, al* 
ready adverted to, excludes hhn from that clafs } 
and if the enacting words had ended here, 
would manifeftly exempt him from the operation 
of this ftatute. 

But the ena£lments do not flop here. They 
eftend to certain, caies of perfons who^// refide 
or be in Ireland. Therefore, if tlicfe words 
indifputably embrace Judge Jofanfon's cafe, there 
is no more to be faid. We may clo^e the ftatute, 
without examining the remaijiing claufes; and with 

becoming 
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n^eoming reliance on the wifdom, and deference 
to the behefts of Parliament, — muft remand the 
Prifoner, without trembling for the Conftitution. 

But thefe fupplcmental words, fo far from rcv 
lating unequivocally to the cafe before us, — ac-^ 
cording to my conftruction of them, do not ap- 
ply to it at all, 

At lead it cannot be alleged that they admit 
of but one reafonable expofition ; or confequent- 
ly that they are wholly unambiguous : — ^and if 
their ambiguity be once conceded, fuch admiffion 
will let in, for the purpofe of explanation, the 
remaining paffages, and general context of the 
jflatute ; the policy of the law, according to one 
or other of the propofed conftruftions ; together 
with the aid of thofe various topics which I have 
already noticed,. 

It cannot, I fay, be contended, that the words 
** ihall refide or be*^ can only mean, fhall from 
his birth have conftantly refided, or from the 
hour of his nativity fhall uninterruptedly have 
been. It muft, on the contrary, be aHowed 
that fuch words may denote a reiSdence, which 
though not of future commencement, (with re- 
fcrence to the iffiae of the warrant,) yet origina- 
ted in that previous removal or efcape, whicb^ 
as well from the title and general fcope of the 
A 6^, as from the immediately preceding and con- 
tiguous ^ords in this very fcntcnce, appears to 

have 
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have been the cardinal fact, in coDtemptation ofi 
the Legiilitufe* 

Indeed the firft of thefe interpretations I am 
h far from holding to be the only rational one, 
which the expreflions can receive,-^that fo to in* 
tcrpret them, would, as it fecms to mc, be (at ' 
fome expence of grammatical correctnefs) to irb-? 
late the liberty of a inbject^ — to contravene' the 
^irit of the Habeas Corpus Act,«~and to fap 
fome of the beft principles of our truly valuable 
Conftitution. 

« I therefore (hould, with little hefitation, con-^ 
ftrue thefe words, if they alone were placed 
before me, as if the fentence ran, ^^ (hall efcape; 
go into, or*' (having done fo) (hall *' refide^ 
or be/- In other words, I (hoold hold the L^ 
giitatore to have defcribed a tarrying or reiidene^ 
following upon, aqd having commenced with ^ 
removal. 

But it is enough for me if, without too great 
fiibtilty of refinement, the words will admit of 
more than one intcr;pretation. For then we .may 
infpeft the whole of this* and other (latutes ;— ^ 
revolving at th^ fame time, the maxims of our 
Law and Conftitution, in order to decide which 
of thefe poffible cxpolitions is die right one. 
Thus it is, that the policy of the law conies un- 
der our conHderation: a due refpeA for Parlia- 
- ment 

* Agreeably to the maxim of Sir Edward Coke, that a 
iiati^te fhould be expounded, tota lege inrpe<5ta. 
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mrat kdodng us tocooclude^ Aat a coiiftmSkH;! 
which renders their A€t impolitic^ amft be a 

Hating entitied myXelf to thi& l^Qtifdf^ I fbooiA 
yet faegin tlite i^veftigatioe by tebHtmg, nU t^ 
asy other fedioa of the ftatute, »or evea to tbo 
rccksds or introduflory parts of this i^**4mt, ooOf* 
fidic^ my&if to the coniau of the emfting >^ 
jg^^j themfshesy I wpuld obfervej, thai if th^ !?(« 
pdkkm which I (Hent from be ack^ted^ tbi 
words " efcape^^ " ^o /«/o/* and " rg^/' will 
be impHailjr rijeftcKJl ^ Aipei^oolis and ufi^efs ; 
ioaitmcb a& in ihi& view, tile fingle iW^epfsg af» 
jttcfficD,. the defcnptb gmera)i0im3> ^\ fiali ««'^ 
v^^ouid cooiprdknd wcry cafe, t6 which the 
•other words cduM by pcffitnlity attend., htr 
tat the order J and the fttporftybity becoKet 
ttiore appa^ent,-'-**^' H aay per{bn fltall be itii, 
*' refide in, efcape or go into/' This wtmid be 
as if a ftatnte were to fay-^if a^y quadruped^ or 
horky or dog, or cat, &c. 

On the contrary,, the conftru£lion for which I 
eenteod,, befides being perhaps more conibnaia^ 
ta the niles^ of grammar, and certainly far more 
favourable to the £ttbje6i's liberty^ is.alfo more 
ccMiformablc to an eftaUiflicd nde of interpretar 
tion: becanfe, inftead of expnngtng any words 
which the Legiflature has introdkicedy it gives 
(by the removal of tautology,) fome degree of 
meaning and efficacy to them alL 

For, 
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F^r i&f ^ perfcfn maj, after waMrrwC, {/^^^ 
ittfo Irebukd: 

Or 2dl7, without e/a^ing^ (accardiiig to the 
techiiig^ mdatttng, or even otriinary aeeeptttioa 
of ithat m^6y) he yet, ^fcer a warrant fliall iia¥e 
been i^fbcd, aqay ^ thither/ oil (pcrhapi) htf 
ordinbry txibupaiions: 

Or 3%, haTing^ befbre the iflbc of the war- 
tant, ahfconded^ or without abfecmduigt anived 
Aere^^-^he mafj at the time of its iSmg^ be 
refident is irdaad: 

Or 4MY9 he tnay^^ there, not ais a fi^d 
reiident, but merely as a tranfient and tettip<mrf 
fejottniet. 

For tbefe feveral cafes, the LegiSature^ aixor^ 
ing to my conftnidion of tkeir ftatute, will 
whbout plainly tautokgou repietuioii8, have pro* 
vidod ; afad fircrented any quibbling evalions of 
the law, by a perfoa who might otberwife be 
beyond tbe ktter, whiUl hia cafe was within the 
i|>im ^f it. 

Again, die authority, which this fo^tioQ i£ 
the ftatute gives, is reftricted to oflfences com* 
mitted agakift the laws of England, or of Scot* 
hnd; (recognizing, by the way, their diftiflct- 
aie& from duofe of IreUod.) 

Now though there may be caiies, whiere a 
potfen, himfdf in one place^ can yet ctMtmit a 
ciime within another^ ftffi thefe are btt rare et<- 
ceptions to the general troth of the pofition, 

that 
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that .whdbcvcr is guilty of a'crimc, muft hSn- 
felf, at the time of its perpetration, be in the 
frface where it is committed. 

This general truth is much more Ukdj, than 
exceptions of rare occurrence, to have been with*- 
in the contemplation of the.Legiflature;-*— who 
may be therefore intended to have dire&ed fee 
provifions of their Aft to the purpofe of making 
perfons amenable, who having been in England 
or Scotland, and there broken the law, (hould 
afterwards quit the fcene of their tranfgreffions ; 
and get beyond the fphere of the jurifdiftions 
which. they had defied. 

Thus ^r/i^ whether after warrant iffucd, they 
ihould (Afimd^ or onl^ migrate: or fecmdly^ 
had previoufly to its ifiuing, already efcaped, or 
gone into Ireland; or thirdly^ whether they 
were temporary fojoumers, or permanent refi- 
dents in that country,— all thefe would be im- 
material and nugatory inquiries. In each cafe, 
the At»i of the Law, no longer halting, would 
overtake thetn: would annuU the pernicious ef- 
feAs of their migration; and make them refpon- 
fible for the offences which they had committed. 
But ftill, an indifpenfable requifite in each 
cafe,— a preliminary^;!^ qua non would be, that 
they bad been in England or Scotland, (as the 
cafe might be,) and having there tranfgreffed 
the local law, had afterwards withdrawn, them-* 
fclvcs ftom Britifh jurifdiaion. 

The 
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The tPteds *< offdnftvfhmHa wmrrmaJhtU h 
^ tfiud^^' (in this fc^ioA,) may cot have becft 
enough conlklercdy or made afe 6f, to affift ui 
in conftruing the words *^ refide or be." 
If it had merely been evaded, that ^* if any 
perfon, againft whom a warrant Ihodld be 
iflued, for a crime of which he had been gmky 
in Great Britain, (hould cfcape or go inta 
Ireland/' fuch words might only include the 
cafe of a migration fubfequent to the iflhe o£ 
fuch warrant ;/i— and criminals withdrawing them^ 
fdves in the interval betiveen the commiflion of 
the offence, and the iffue of the warrant, might 
thus evade the Law. 1 herefore, the words 

« 

•• refide or fo" are properly fubjoined. Thefe 
latter words include a greater portion of time ( 
and extend the provifions of the Ad to the cafe 
of a migration, fubfequent inde^ to the crime^ 
but previous to the warrant. 

And this conftrudion is Supported by the fol« 
lowmg fads, viz. that the ftatutc, which we arc 
now expounding, is taken from an Aft paffed 
ibr the cafe of England and Scotland, in the 
1 3th' of the King; and which is itfelf derived 
from, and in feme degree compounded of, two 
Engliih acts for county and county^ paflcd iik 
the 23d and a4th years of George II. Hie 
firft of thefe latter Acts ufcs the words ^ e/capf 
•* 6r gd into^^* merely; whereas the feccXKl^ 
without altering the fcppe or meaning .of the 
; * '9 fwtier, 
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r^Sde m ke. Pl^y, b0t:al)fe tb? letter of tlie 
fiprSfir ftatutc hid f^je4 t^ rc»cb. a cafe withw 
its fpirit; viz« a f^emoval firam one cpiioty to 
*?notticr, before ih^ . iffiwg of ^hp warrant, 
^ough after the commiifioa of th^ crknie* A 
^oMitJop gf the preamble; of the a 3d aad a4th 
of Geo. IL )^jy// ifi&f/ mdZ/^r ^^iti doubt; and 
prov^ that the words " refide^ or be^^ were 
bf<^Ftt^d vsx the latter Act* in^r^/y on this ac* 
coiim'-'-'aod the general pfeamblc.of the 44th 
i)f the ICiOg« (which i^» properly fpeaking^ dif- 
perfe d and fi^ttered through the firO:, third, and 
fourth fectioD^J i^ fubftaatiaily a meri? compi- 
btk>d from thofe two preambles; and thjerefom 
ihew$, that th^ words " r^tde or be^* have been 
introduced, eodem intuitu, ipto tbi$ recent (la^ 
tute.-— I fay ftrft, that the ftatute now before 
us, contains no general preamble; except onCj^ 
fmntf d by a oblation of the introductions of its 
firA> third, and fourth fections. For the firft of 
theiS? is confined tp reinovals from one Jriih couu- 
ty t9 another: the third, to migrations from 
IreJfi^ to Great Britain; and the fourth, to e^ 
capes, from Great Britain into Ireland: whereas 
lie ssn^ra{ purvie^ of the a3| extends to aH 
tbcfe cafes i viz. of efcapes from county to coun^- 
ly } and repproqJIy fr^ each of the iflaofji to 
ibe otkofy Sepoadly, thus ^oUe^ttd^ the gei^eral 
j^feanble i£ i\» Act b^pre us, \$ fubftautially 

equivalent 
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«c|Bfva}eat to the jsint pcailibl«s (^ lite %^ vA 
d4ih of G«. IL*-«Tbt oaly difetcoce is» thad 
tbe i4t)i of hk late M^eftjy being as ameiidr 
fOMt of a former ftatuic^ of ecmrfe etM^ms H 
fjpeciat an4 pouincd rdciial^ of tbe CMniiGod^ cttiil 
inaddquacks which it ineaiit ta corej-^^vrh^rcat 
ihit 44th of tbe KtDg» bemg no amecuiineQt of 
Mj iotmcT Act, iachides iio fudi r^rence, m)i 
afiy fibcb rcdijil* . . 

Another eftacttte&t^ of die fowfh fection. of 
the prefedt ftattfte^ fecnts t(> favour ny oprmoa^ 
ihit ike caies which FariiaEflielit hdd m eontem- 
phtion^ wefc ihofe of perlbo^ ^ho bad be^^ iif 
Preait Brkamj and baVkig there oibided, rk« 
Iftoved afterwards to Irebu^* 

The p^agtf t^ nAieh l aHikle b that, bjf 
which the Britilb Magiftrate *< is authorized td 
^ proceed wth regard Id faeh perfen/* when 
brought before him, ^^ as if he i^ bc^ kgally 
<* apprehended in England or Scotfciad/^— That 
is to bff H^ if he bad not qititled thd coubirf, 
of which he tnoloMed the: bw. 

Exe^jtipg the few digrcftift: ranarb Tfrhich 
have juft occurred, I hMc hitherto confined my- 
W^ fK)t oHf t» ikt fourth fe^tioa of the 44th 
of the King, but to its mere enailh^ patftsj 
wkhont drawibg an^ aigumeats^ frottt jis p:e« 
anbfo, or reckalsr 

, t »0Wy wHb^m tr0vMm^ hejmd fbh clau/e^ 
would condudfe my obfenraticDl on k, by billing 

the 



fhe atttiBtion of toy hearers, to Ae ihtrodnctotf 
fentcQce;*— which exprefsly (httcs, that the evil 
aiod ^* inCdn^cnience,*' fdr *• remedy*' of which^ 
its protnfioos are enacted, is ^* the efcape into 
•* Ireland, of perfoos gnilty'^ (not of offences^ 
but) ^^ of crimes, ill England or Scotland/' 

But this introductory fentence goes £mher 
ftill. The evil, to which it proceeds to apply 
a remedy, it ftates to be the like inconveniency^ 
with that recited in the preamble, and corrected 
by the pnyrifions, of the preceding fection. 

Thu$ the introdndory part of the thnrd fcSdaa 
becomes, by reference, incorporated with that 
of the fpurth ; and we may have, and ought 
to have, recourfe to the former^ for the purp(^ 
of eicplaintng the doubtful ena&ments of the 

htter. ' 

< 

i Vfhi% then, are the introdadory redtals of 
&is third lisdiion ? 

' I ft. That It may happen, ^ 

iidly. That felons, and other malefa^ifrs, 
3dly, In Ireland^ or Great Britain, 
i' 4tU]^ Make tfam- e/ci^e reciprocally from the 

mte Ifland to ibe other. 
' ff^i Whereby tbdr offirnces often remain 
utipunifhed* 

- 6thty. By reafon of there not hdng^ ft^ient 
provifton by the laws in force in Great 
Britain and Ireland reJJ^ftively^ for appre* 
bending and tranfmitting fucb offenders, to 

the 
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;.: the country j'«whidi that ^ffmes' tvere com-' 
nutted. 

jthXj. That fbi: remedy tberetf^ it be enadcd, 
as then follows. 

Thefe fevcrai paflages, forming a pqeamblct 
which belongs as properly to iht fourth fef^ion as 
to the third^-^I ihall now proceed to coofider 
ieriatim. 

• ifty The wordSy *^ it may happen that malrfaQors 
^ efcape^* arc profpcftivc; and, when conned* 
^ ed with the following exprejOions, ^^flkdl refide 
** or he^^ fugged a refidcnce,— enfoing upon 
fiKh' preliminary elopement, . . > 

And, by giving a different interpretitioD to 
thefe latter words, we might he guilty of more 
than a merely critical tranfgrefli(M;u. W^e aaight 
turn this Act into an ex poji failo law } which 
ihould not only bring a dale offender to juftice, 
by infinite, (or at lead indefinite) retrejfeRim ; 
but might, ofter a ta{^ of many yean, pervert 
a lawful adion Jo a crime.. As where, for in- 
ftance, the aft prohibited in England^ ' had been, 
when done in Ireland, permitted by the laws of 
that then diftind, and independent realm: . Thus 
the ftai(|{te would \be condrued . to do that, 
which thofe who oppofc my copftru^on, not 
only adflMt, but injijl that it has not done : it 
wmld aeate, not merely, a new: amenability, but 
a new offence. 

idly, If 



ddty. If Utt term MkUfklhr^ (not fond in 
the firft fcAioD, which extends clearly to irferior 
olfeiiee^,) be applM to perfoofe c^ged with 
triviat mifdemeanors, the applkatioii mil at leaft 
hjfc bovtl toi uaufual; asd am odljr be su{)poited 
hf obfolete refeltrth* 

To fuppofe that P^tlhmeat mteoded to de« 
fcribe, under the opprobrioas title of malefieifioiR,. 
pet Ibni gmlty of die flightaft and moft pardon- 
aMe mufgrdfionss might be to in^te to them 
plmfedbgy; ^fproportionatc at the leaft. Such 
t itoliffariiftioil wotdd ft^atize as a male&Aor, 
any man, who under the itrflueoce of the moft 
intohmble provodttion, cooMitted a merely 
mythJiaii)e afimk ; by Mfinj^ his hand, withott 
fi^taiig the provoker. It wocdd aforibc to the 
Xds^^xsttt the k a pr oba bi e mtention, that if, tf^ 
Mr haviflg lifted his Innd in England, any buiS- 
iiefe or aieeident brongbt fndi a man to Irdbnd, 
\& ifiig^^ after the imerval of fadUF a century at 
hftft, be hurried witboot bail or niaiaprtzc oa 
hbdSA ftip } afld carried back /^ the fiacc frotk 
nsobeme bi^ idme ; and wUcb fbdi a conftruAioga 
wmM tranfl^ma, fnxoL die aibode of frcedoo^ 
ttf a gacft.--The phice where he had lieeh hc^ 
tittjped^ iat6 thi9 ioatprudeirt geflnte ; and wheae, 
altef a fkSim& imprifoaoient and irkfiiaK voyw 
agis; He miglR pidbably, on comiftioBr be ftiad 
(ixpence, and dlfdiarged. 

What 



What a homi it^ameai of encnoiocd zxA 
«ppreffive yoigeaace, io^thc; budftof sp iiopl^ 

cal^ aiu} malignant foe^ might—oat th/9 ft^tqMv 
\^t ihkf€Ty^6m of itt fupply !'*<*-Caii vel>dlki» 
that, by the epithet nuikfa£lor^ Paiiiw^Qt d^** 
fignated fuch a vqiial trefpafler a$ I have d«(gpibr 
^ ? — Yet, unlcfe wc believe' them to h^v? fo in- 
tended, the cafe of Judgfe Johnfou is ncA witbia 
the deiigdation. For a libd' i£ 00 more than <| 
ifiifdemeanor : and if pcribns charged with li^ 
belliog-T-bc maUfadors^ we mufl admii: that the; 
grievoufly outraged naa^, who merely eleva^tei 
his hand againft his reviler, is likewife a piaie^ 
fa^ar; and, ^s such, wiihin the law. 

Indeed Libel ranks beneath evoi the IH^ 
tranfgre0iion \^hich. I have Qoticed^ For a lib4 
not beings but pnly ^ //^ itf;7z^ t^ndin^ ta» a 
breach of the peace, is not an offeocet for wlj^d:^ 
fureticsof the peacQ could be required j if we 
may truft to the authority of xft Lev. ijpf ao4 
tq the judgment of Lord Chief Juftice Pratt* ia 
the cafe of the King againjl Wilkes.j as report^ 
in lid Wilfon, in the St^e Trials, ajud m a, Dir 
gelt of the Law of Libels, 

Indeed, though his Lord0^p theiie declares ft 
to be '' abfurd, to require furety of the pcaw 
from a libellerj,*'— yet be kt\m. to admit tiliat 
there was one ca(e, (I mean tha^ of the iei^cik 
Biibopst) in which the coatrary ppmion ha4 
bcjcn maintained. But as he denies that cafe 

' to 
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to be law,— or an authority to prove any thmg, 
favc " the miferable condition of the times** 
wi\cn It occurrcd,-7-I could not, upon the whole, 
defire to fee doftrines, recognized in the cafe of 
the feven Biihops, ufed to fandion proceedings 
againft the twelve Judges of this country. 

This doftrine of Lord Camden, that fure- 
ties of the peace cannot be demanded of a libellery 
becomes more material in fupport of my argu- 
ment, and in exclufion of libellers from the 
clafs of vialefaSlorsy if we collate it with lid Hale, 
P. G. 136; where it is laid down that malefadors 
may be ^nd tQ their good behaviour. 

In Wilfon, my Lord Camden is made to tx* 
prefs a £irther opinion ; viz. that it is abfard 
to require bail of a libeller. But not being able 
to reconcile this latter expreffion \dth either prin- 
ciple or practice, or with other difta, which 
occur in the fame cafe, I prefume that the Re- 
porter muft have made fome miftake. 
Therefore, declining to avail myfclf of a doc- 
trine, which I cannot underftand, I confine my- 
fdf to repeating, that a libel is no more than a 
mifdemeanor ; and that all fuch offences are bail- 
able at the leaft (Com. Dig. tit. Bail^ F. f. 3. 
page 661.) 

And though the moral turpitude of fome libel- 
lers may greatly exceed that of the conftruftive 
aflailant whom we have noticed, yet there ibight 

- ' be 
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be libels, which in foro Coofcientiae, (the iribu* 
faal whjcre all difcretlonary puniihment is defined,) 
would' be little, if at all, more culpable than 
his aiTault* 

Libels include many and various (hades of 
guilt ; from atrocity of the deepeft gloom, to a 
twilight verging the pure horizon of Innocence 
itfelf. 

There are libels, which are falfe and poifon* 
oils. There may be others, which arc true: 
and which might be harmlefs, — if it were not 
for the proud and angry- paflions that they rouze* 
Enraged to find their faults, or abfurdities ex** 
pofed, Vanity may tempt thofe who are fo de- 
tected to break the peace ; and thus the malice 
of the libelled ferve, in fofiac degree, to confti- 
tutc the guilt of him that libels t the tendency 
bf fuch publications to create animofity, being 
according to Sir William Blackflone, (4th. Com. 
i^i.) the whole of what, in a criminal profecu- 
tion, the Law (until conviftion) can codfiden 

The cafe of unwritten defamation is widely 
different. There, the words muft impute a 
crime ; and mufl impute it falfely. In fuch cafes, 
therefore, there is a malum in fe on the part of 

. the (yet not profecutable) offender ; and to- 
wards conftituting this flanderer's guilt, we need 

not have recourfe to the fpite of his opponent. 

That I do not mifreprefent the law, by fup- 
pofing the cafe of a true libel, cannot be denied. 

D For 
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For, from the eflablifhed maxim, that on an in- 
^didment the truth of the libel will be no defence, 
"we mufl infer that fuch anomalies^ as true libels, 
•may cxift. 

But, feeling that* what technically amounts to 
libel, may ethically be a flight and trivial fault, 
not only the Judges of the King's Bench, the 
Custodcs Morum of the country, will generally 
xefufe an information, unlefs it be pointedly and 
diftinftly fwom, that the written charge is un- 
true; (Dough 284-) but after conviftion, on an 
indidment, the Court may take the truth of the 
writing, and other circumftances into confidera- 
tion; and inflid a mitigated punUhment in a 
venial cafe« Infomuch, that after his voyage 
and confinement, the Libeller, like the AjQTaulter, 
.might have to pay no more than fixpencc in the 
fliape of fine,— In fuch an event, how Hinted 
would the vengeance of a refentful profecutor 
be, who was not permitted to carry his vifthn, 
• without bail or mainprize, beyond fea ! 

Again, another fpecies of libel might be re- 
medial ; if it were not that no tranfgreflion of 
the Law can be fo held j and that the vanity 
and ielfiih j)ainons of thofe, whofe condtid they 
o-egarded, mighj caufe fuch writings to irritate, 
, where they would othcrwife correft. 

So far from being likely to find a modem 
Ariflides, who, at the defire of an obfcurc and 
^literate fellow citizen, would himfelf write tht 

unjufl 
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UDJuft fulFrage which fhould. exile him from power, 
we might fometimes, amongft future Statefmen, 
meet with thofc, who would feck to crulh with 
the- heavieft vengeance of the Law, fuch as 
truly exhibited their errors to a fuffering public ; 
and would try to afccnd by fteps, not of legif- 
lative frame, but of their own unconftitutional 
conftruftion, to the very pinnacles and loftieft 
apices, of our code ; in order to pounce with the 
greater force, upon their quarry, from a diftancc. 

Therefore, no libel can be regarded as being 
ufeful in faft, — any more than it is permiffiblc 
by law. But the (hades of criminality, as we 
have feen, are very various: — and, as by our 
prefent decifion we eftabliflx a general rule,-— it 
fhould be afTumed that the caic before us is one 
as venial, as might, \>J pojjibility^ occur. 

Let me not be underflood to fay, that the 
prefent is a cafe of flight tranfgrei&oil. It might, 
on the contrary, turn out to be one of deep 
enormity. It will be for a jury,' if the majtter 
ihall come legally before them, to pronounce 
whether the Prifoner be innocent or guilty j and 
if the latter, it will be for the Judge, in mcafur- 
ing thp punifliment, to define the atrocity or 
llightnefs of his offence. Meantime, I aiTume 
the cafe to be a venial one ; merely because fuch 
a cafe might occur ; and to fuch a cafe our pre« 
fent decifion would apply. 

If I fought to give examples of lefs pardon- 
able 
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able defamation, I might ioilance a grofs libel on 
Bis Mfijefty, and on our eftabliflinieqts in Church 
and State; faid to have been publifhed, I will 
not fpecify when or where; fothat to no publi- 
cation can ray defcription be applied, which does 
not come glaringly within it, by being a fcditious 
libel. I might notice a moft calumnious and 
groundlefs rumour, which fome malicious flan- 
'derers fcnt forth, — that perfons connc^ed with 
the Government, forgetfql of fuch connexion, 
gave this libel encouragement, and circulation, 
I might advert to a fcandalous report which went 
abroad, that a perfon, pointing at one of the 
Judges as he adminiftered jufticc from the bench, 
was heard to fay, " That fcoundrcl will not 
^' long fit where he is : fufficicnt evidence is pro- 
** cured againft him." I might remind my hcarr 
crs of fome printed fcandal, dire^ed againft the 
niagiftrates of a refpeftable county ; and involv- 
ing in its obloquy, the geperal loyalty of Ire- 
land ; — or I might allude to a piece of flanderoijs 
derifion, contemptuoufly infcribed to Mr. Jufticc 
Fox; and falfely attributed to ^ gentleman of 
the Bar. I might throw in the example of th^ 
like pus atque venenum, leyellpd againft me; 
and fubfcribed with a real or fiAitious author's 
name. In this inveftive, (erroncoufly, perhaps, 
afcribed to a penfioner of Govemi&ent,) I am 
(i^ order to promote a due refpeft for the admi- 
niftratipa of Joftice,) feprefented to the public, 

m 
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in my judicial diarader, as vain, empty, caprU 
cious, ignorant, ill tempered, malignant, fervile 
and corrupt. I might hint at a falfe rumour, 
which fome have contrived to fpread,i^that the 
Prcfs of this country, whofe freedom, on the 
contrary, fo ftrongly fupports our Conftitutioa, 
lias been fufFocated by the combined eiForts of 
Menace and Corruption. Or, laftly, I might 
recal an equally falfe report, that one Judge wai 
publicly declared to have compofed thofe writings, 
for which another Judge is now faid to be in- 
dif^ed. Such a declaration is by Rumour al- 
leged to have proceeded from one, whom no 
man that knows him, can refpeA more than I 
do : whofe public virtue I will admit to be equal 
to his private worth; and who, if he were a 
monarch, might, I doubt not, prove a father to 
his country. 

If it were certain that the above cafes had oc- 
curred, I perhaps might cite them as inftances of 
heinous defamation. But I cannot well fuppofe 
them to have all happened : and even if they 
had, I (hould feel more pleafure in commending 
(though to fome portion of this praife I might 
myfclf perhaps Jay claim,) the lenity, which has 
forborne to take proceedings againft fuch offen- 
ders. 

* 

If I have been endeavouring to dilute the cri- 
minality ' of libel, and reduce it to its proper, 
and its legal ftandard, I might refer it to fome 

perhaps 
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pcrbapa of thofe who hear mc^ whether it would 
be eafy to pkch upon a mao, who has fewer 
ijdotiyes for beipg partial to caluiBDy, than I have* 
I therefore proceed with the k^ feruplc to 
okferve, tha£ it is do aofwer to what I ibmetimc 
2^ objfidled, to aflert that libel being malefcium^ 
^ wh& is guilty of it 'is malefa£br^ The ar^ 
meat, would prove too much ; s»id therefore it 
jproves nothing* *' Crime and mi/demeanor^^ 
(fays Judge BJackftone) " are^ properly fpeaL- 
** ing, fynooimous terms."— -Yet who would pro- 
nounce that a flatute^ purporting ta relate to 
pjcimesy. muft therefore be extended to mifdcme*!- 
pors? When the fame learned commentator in- 
forms us farther^ that, by the Norma loquendi^ 
common ufage, the word crime denotes oflSsnces 
of a deeper dye ; while fmaller feults <»re conip 
prifed under the gentler tide of mifdemeanor. 
. Indeed, if maleficium were the radix^ from 
which thefe ftatutablc malefa^ors fprung^ then 
every perfon guilty of a tort^ every wrong-doer 
might be a roalefaAor, within the meaning of 
this ASt* For, every civil adlion, which js not 
founded on a contra^, arifes (and is held to do 
fo) ex maleficio, or delicto; and the general 
iilue which a jury, in thefe latter cafes, has to 
try, is whether the defendant be guilty or not ? — 
Thus a man charged with fuch a converjion as 
might merely entitle the plaintiff to recover 
againft him in trover-i being accufed of malcfici- 
X * um, 
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wm, wotild1)ca frialefaftat-^hj the ftatutc in that 
cafe made and' provided ; and as foon as the de- 
chratfon (i. e. charge) ^as an <he fife,- might, if 
rhe veni!e were laid in Engt^nd^ 'be hurried over, • 
'without bail or mainprise, to that country. 

Or again, (and note the dilerama,) refhfft'thc 
operation of the Aft to public wrongs; and 
mark what follows from the conftruftion wbidi I 
oppofe. He who fpesfks the fouleft, falfcft, and 
moft injurious fcandal, is not an dbje'A of Icgifla- 
tive rigour : ^i'hrifl: he who writes and publifllcs 
what is 'ftriSly true, and eminently venial, and 
only provoking, becaufe the pcrfon wwttca 
againft h vain,— -fliall "be caught within the talons 
df this (fo conftrued) penal law. 

'the above allufion to delicium^ and Ibrced con- 
ftruftron, which it is fought to put on the word 
malefador^ reminds one of what is recorded by 
Lord Clarendon and Mr. Hume, to have taljcn 
* place in the diftufbed reign of the unfortunate 
Charles L 

The ruling Powers (fay thefe hiftorians) thca 
invented ** the term Delinqiients \ to exprcfs a de- 
** gred and fpedcs of guilt, not cxaftly known, 
** or afcertained. In confequcnce of which in- 
" vcntion, many of the nobility and prime gentry 
" found themfclves involved in the crime o^ delin- 
quency. Whoever incurred the difpleafure, or 
fufpicion of Adminiftration, was committed to 
" prifon, and ptofecutcd, under the notion of 

" delinquency. 
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" dclmqoencjr. After all the old jails were ftifl, 
** many new \>nts were creftcd ; and even the 
*• (hips were crowded, with the gentry j who 
^^ languifbed below decks ; and perifhediin thofi: 
^' unhealthy con&ementa : while the Gorera* 
'^ ment in the mean time eftablifhed the maxims 
** of rigid law; and fpread the terror of its own 
** authority." 

From the fecond , paflage in the preamble to 
the third daufe, (which by adoption is become the 
preamble to the fourth,) I therefore am inclined 
to ..pronounce^ that the offence charged upon 
Judge J(Anfon not being one of the majora 
crimna^ he is not by common ufage, or in tech- 
nical language, a malefador : that, confequently, 
bis alleged tranfgreilion was not in the contem- 
plation of Parliament ; and that on this ground 
he is exempt from the operation of the prcfcnt 
Aet. 

It is true that this argument might operate to 
.proteft a perfon, who having committed a grofs 
and aggravated mi^emeanor in Great Britain, 
had removed into this country, to elude the 
law:— and thus a miichief would arife ; and an 
intention be fruftrated, which it might not be un- 
reafonable to attribute conjedurally^ to the L^gif^ 
lature. Then let our lawgivers, (if to their wif- 
dom one fccms wanted,) frame a ftatute, which 
without departing from the legitimate rules of 
conftrudion, we may interpret to embrace fuch 
mifdcmcanors, if attended with efcape. 

But 
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Bat let us not meantime found .conjectures as 
to the intenfions of our Parliament, on matter 
dehors the Aft which we arc reading, and ftill 
more dehors the maxims of the free Government 
under which we live. 

^ Let not thofe who but now, imprifoning them- 
fclves within the enaftments, refufed to fearch 
for the Iawgivcr*s intention in even the neigh- 
bouring preamble, 'inconfiftentljr entrench on tljic 
cxtenfive ground of vague furmifc, to make a 
breach in tliat conditutional mound of freedom, 
the Habeas Corpus Act; by rgefting bail from^ 
one charged with a merely bailable offence,— -on 
the fpot where the capture has been made ; and 
where Law and Jufffce concur in directing that 
bail Ihould be received. Let us not make a prac- 
itical and pernicious bull^ in endeavouring to fe- 
eure a part, by a facrifice of the whole : ra re* 
moving the foundation, to complete or decorate 
the building. Let us not commit a more heinous 
offence than libel, by fo draining an. Act of Par- 
liament, as to rilk fubverting the Conftitution. 
Let us on. the contrary recollect, that one of the 
mod fundamental principles of law is this, that 
no man, apprehended for a mifdcfneanor, who 
can find fecuf ity for anfwcrmg a charge, of which 
the law prefunies him innocentj^fliall be de- 
prived of his liberty for a fingle moment j or re- 
moved even an inch from the fpot where he was 
taken : — much lefs exulet^^ — vel utlagetur^ — vel 

£ uliqm 
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alsqua mode 4sftruetur. Much lefs 0iall he be /cut 
aa imprifqned exile from hi$ country ; an outkw» 
beyond the fphcrc of his native code j— to be 
ruined in his health, his character, and fortune ; 
-—and, this perhaps for the lowed of all offencea : 
the ftatement of a truth, by which fome vindic- 
tive man^ mftread of being corrected, isi annoyed* 

Nq iH.ta^ yet the Bench of Ireland is indepeiv- 
dent* U it ceafed to be fo, I (hould ceafe to fit 
ttpoa it: and while it does (and may it long !) 
continue, free^ I will never convert myfcif into, a 
legiflatpr by cppftruction ; — for the purpofe of re- 
pealing the Habeas Corpus Law, or abrogating 
M^gna Cb^a. That Legiilature will annul 
eithcTji I am far from fearing or predicting. But 
if ever it fhould be their intention fo to dQ.'-r-' 
the words reforted to fdr the pnrpofe, In order to 
their being efficacious, mtifl be exprefs. 

Thirdly the malefactors, fpoken of in. this 
preamble, are defcribed ^ being in Ireland of 
Greatv^ritain : that is to fay, (whilft we ar^ 
confidering the fourth ctaufe,) as in Great Br^- 

Thps thijJ pafTagc is confident with the reft ; 
and favours my ideay that to give operation to 
the itatute, the offender whom it is fought to at- 
reft. in. Ireland, (hpuld have been in Great Bri- 
tain when the pffence was committed. 

Fourthly : the laft mentioned (entence, if it 
wanted ex^planation, is CKplained by the ftatement 

which 
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whidi next follows ^ that fuch malefactors my 
make their efcape from one ifland to the other : 
—to remedy th(i txiifchief ariiing from which ef^ 
cape^ Is the object which the Legillature profefTes 
to have in view. 

No^ how a perjfon^ already ia Ireland, and 
chei^ quiefcent, could contrive at the fame time 
to be eloping from England thither, I confess 
myfelf at a lofs to comprehend. 

Indeed this appears to me to be one of thofe 
impoilibilities, which are equivalent to a change 
of fexes ; and which therefore, on the authority 
of Lord Coke, we may doubt the competence 
of Piartiament to enact. 

Therefore, Judge Johnfon having been ia^ 
Ir^and, from the year 1802 to the prefent 
time, muft have found it impracticaUe to efcape 
thither in 1804J and coniequently cannot be 
vnithin the meaning of the Act, fo £str as this pre<? 
amble guides us to its true* conftrqction. His 
cafe not being \^iihin the evil, is not within the 
remedy. 

On a matter not before me, I am not bound 
to give an opinion. But it might perhaps, with 
mor^ than plaufibitity be doubted, whether iq 
the cafe of higher mifdemeanors, attended with 
efcape, there would be unreafonable rigour 
in refuting bail from the ofiender, until he 
was )reConv£yed within the pale of thofe ju- 
rifdi^ions frotn which^ after outraging them, 

he 
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lie had retired. / The elopement iriigKt at 
once he evidence and an aggravation of his 
guilt, fufficient to render him, properly fpeak* 
ing, a malefactor ; and juftly to deprive him 
of part of ,the privilege of ,bail. Befides, his 
cfcape was a wrongful act : of which we per- 
liaps ftiould be allowing him to take advan- 
tage, if we admitted him to bail, before he 
were brought back. But to make this ircafpn- 
ing apply, there muft be an efcape;^^znd the 
rule .{hould be conSned to mifdemeanors of 
a ferious nature. Jn a word, it will be for 
the Legiflature to niake fuch a rule, if fuch 
be wanting. I merely doubt whether it can 
be collected from a found conftruction of the 
Act before us. 

Fifthly (to return ;) the preamble goes on 
to Hate, that the only way in which thefe ef- 
capes are mifchievous, is this,-*-viz. that 
thereby J the offences remain unpunifhed. Now 
thofe who apply the enacting words which 
follow, to the fituation of the prefent Prifoner, 
lay the baGs of thofe enactments in a falfc 
recital. For the recital would be untrue, if it 
were interpreted to ftate, that in the cafe before 
us, any fuch mifchief or impunity need arife. 

The mifdemeanor, charged to have been 
committed by this malefactor in England^ is a 
libel : and for any thing we can know to the 
<:ontrary, a venial libel, — containing nothing but 

the 
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the truth. The definition of fibel, as we have 
already fecn, muft be comprehcnfive,— in or- 
der to be commenfurate with the fpite and 
iofdlence of Man. 

Thus the neccffity for drawing a line con- 
firains us to admit a dodlrine, which might 
(I grant) be pufhed to inconvenient lengths. 
The profe writer, who by depicting their 
deformity, endeavoured to fcare or banifli 
Slavery, or Vice, might be puniihed as a li- 
beller, when he hoped to be honoured as a 
reformer,— -for having unwittingly fketched 
a likenefs o^ fome tyrant or malefador, as 
llriking and as cafual, as that which we have 
ftpen of Cbaucery traced by the fportive hand 
of Nature, on a pebble:* — while the poet, 
who deferting the fafe labyrinth of ^' no 
meaning," fhould ra(hly venture to '* tcH 
either truth, or lies," might repent him, as 
bitterly as Horace j of his lambicks : or if he 
flrayed into a perhaps not ^' needlefs alexan- 
drine/*— but one which on the contrary, the 
fubjed much required, might find that,^ agree- 
ably to the critic*s prediction, he had to do 
with " a wounded fnake." 

Let me again proteft againft being fuppofed 
to aflert the truth of the publication, which has 
produced the queftipn now before us. It would 
indeed be the rcvcrfe of true, if it denied the 

worth 

* In the Britifh Muieuio. 
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worth or honour of the jnftfy.refpeded, and 
truly excellent Lord Hairdwicke; jf it diTparaged 
the knowledge, or impeached the integrity, c^ 
Lord Redefdale; or reprefentcd my efteemeci 
friend, and upright brother, Mr. juftice Ofbome, 
as a man of corrupt principles, or meanjly pliant 
difpofitions.. 

. But U$ contents are not judicially before usi 
^pcar if they were, could our decificMi pr6perl]f 
turn on their enormity^ Reding upon wider 
grounds, our determination would extend as an 
authority, to the mofl: venial cafe, coloured with 
the flighted and the i^inted tint of blame. Su(^ 
a cafe we oug^it therefore to take the present 
one tQ be, • 

Now it appears that the malefad;or was -/At 
fr^Umdj at the time when the . libel is alleged to 
iavc. bqen written.. Gonfeqiicntly, ift guilty, he 
tQud be fo by having tranfmitted it to England. 

If he did fo by dilating the contents to ano- 
ther, this was a publication, for which he may 
be puniflied here. 

Or if the libel were contained in a letter, 
written in apy Irifli county, and there delivered 
to a mcflcnger, or put into the Poft-o^ce, he 
may be profecuted) where he thus* departed with, 
the pofleilion of it. That is to fay, he is liable 
to be proceeded againft, in Ireland. He .mud be 
foj as long .as the c^fe of Metcalfe againji Marh 
ham^ in III. Term . Reports, is law. 

For 
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iPcit where the one tranlaction isf at once a pri«» 
rate mpry-^ and public wrong, tlic fomc cii*- 
cttmftanees which would fuffice to change the 
venue intb a given county, on the allegation thaf 
the eanfe of action had arifen there, muft alfo 
fumifti ground of indictment within that county^ 

Thus, though Judge Johnfon fliould be guilty, 
his offence need not remain unpuniflied ; and 
therefore his cafe does not come within the miA 
chief, \¥hich this ftatute was emphatically meant 
to remedy. 

While I am upon this fubject, Itet me add, 
that if a cafe were conceivable, (which by me it 
is not,) where a libeHer, without quitting Ireland, 
could be guilty of publication exchifively in £ng<^ 
}and,r^and confequently where, not being amena« 
We to Britifh power, he would, unlefs by vxr^ 
tue of this Aft, efcape puniihment ahogetfoer^^^ 
ftill the prefent AA (hould not be applied to fuch 
a cafe. For we could not draw the line; buttouft 
likewifc extend the ftatute to other cafcs, not 
withm the mifchief, againft which the LegMla- 
turc was providing. 

If this Aft be defeftive, it only follows that k 
fhould be amended. Meantime our buHnefs is 
not to add new daufes ; but to expound thofe 
which are fet before us. Befides it is clearly bet* 
ter that one cafd fhould efcape the ftatute, than 
that by ftraining to catch this, we ftK)u1d grafp 
others, which Parliament never intraded to in** 

dude. 

Rcforting 
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Refortiog to confidaations of pcJicj) as guides 
to fouad cooftrudion, I would obferve,. that fuch 
an exteniion might produce the mod unconftitu- 

tional effcAs. 

« 

It might enable a Government, in Ireland, (I 
advert to future, and merely poflible, not aAual 
circnmftances or times,) which. found its conduA 
fb:9ngly animadverted on, and <:hofe to coniider* 
theanimadveriion as nothing the lefs libellous for 
being true, — to withdraw the trial of the quct 
* tion from an Irifh tribunal, and take it from a 
jury of the vicinage, to the inhabitants of (juri- 
dically) a foreign country :— -to perfons lefs cog- 
nizant of the iituation,— -lefs anxious for the liber* 
ties, — ^lefs intercfted in the welfare of Ireland 
than we mud be, — and who would be lefs expof- 
ed.to the opprefGons of its Government, ifthefe 
cxifted^:— to perfons of whom fome, (as there 
feems toa much rcafon to apprehend,) know 
^bout as much of the fituation and interefts of 
this country, as they do of the interior of Africa, 
or of the kingdom of Ava. 

It might enable them to remove the cafe, to a 
tribunal lefs competent than our own to pro- 
nounce upon that truth, which may be urged to 
extenuate, though not to juftify the o&nce. 

It might enable them to make choice of a tri- 
bunai> judging of the.ftate of this country, and 
the conduft of its Government,- from the reports 
made by thofe very minifters, who thus changed 

the 
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the ventte^ from the pfacc where (if any. where) 
the crime Was actually committed, to where it 
Was only perpetrated by eonftruilion : minifters^ 
who might detaia their opponent without, bail 
or mainprize^—^hurrv the mod dignified of our 
magiilrates on board ihip, and convey them, ia 
the guife of felons, to another country ,^>-there 
to regain their liberty, when they could prevail 
on ftrangers to be their bail, there to abide their 
trial, without the power of enforcing the atten* 
dance of witnefTes, to prove their cafe. 

When the Legiflature {hall plainly ena£): that 
this may be done, then, but not fooner» let us 
recognise a law, which to common eyes, and 
perhaps but fuperficial obfervation, appears fo 
little favourable to the liberties either of the ful> 
jeft, or of the prefs. 

The time might come, when fuch abufes, as t 
have been noticing, would prevail. 

I (hall here take the liberty of digreffing to a 
collateral fubje^l ; nearly conneded however yith 
the principal inquiry ; and iftiil more dofely al- 
lied to what I hold it my duty to afTert: I 
mean the refpe^lability and honour of the judicial 
fialion. 

I allude to a letter, (which while I was an af- 
feffpr of my Lord Chief Juftice, I heard read ;) 
written by Sir Evan Nepean, and addrefled to 
Mr. Juftice Johnfon ; in which the former very 
properly fuggefls, that it would become the 

F punctilious 
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punftilious digmty ^> |udgc, to promote rather 
than obftnift, the invefligation of bis conduA ; 
and of the truth of aiiy criminal charge preferred 
againfl him. 

Whether Mr. Juftice Johnfon be innocent or 
guilty, is a qucftion neithef, witlrln my power, 
nor my province, to decide. It is quafiiojaili ; 
ad qtmfn Judices non refpondent. 

But I owe It to the charader of that exalted 
(and I hope refpefted) order, to which I have 
the honour, (for it is ftill an l^onour) to belong, 
— to obferve that he does not feem to me to have 
. fhrunk from, trial ; or betrayed unwillihgnefs to 
be amenable to juftice. 

He ha$ but manifefted a relu£lance, compatible 
with utter innocence ; and which, in fimilar cir- 
^cumftances, I Ihould feel: a relu£lance to be 
tried before a diflant, and comparatively incom- 
petent tribunal ; without means of fecuring the 
teflimony of witnefles in his own behalf. 

Befides, I may fuppofe him to have entertain- 
ed the opinion, which I avow myfelf to hold ;— - 
viz. that any arreft of him, under this flatute, is 
illegal. If fuch were his opinion, he would have 
owed it more to the jaws and liberties of Ire- 
land, than to himfelf, — ^^to difpute the validity of 
an unconftitutional apprehenfion : and he would, 
at a moment critical to the Bench, and to the 
Country, have been a traitor to the privileges and 
independence of his order, and to the freedom, 
laws, and Conftitution, of the iiland which gave him 

birth, 
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birth) — if he had not aAed precifcly as he has 
done :-— by eluding, with an addrefs and prefence 
of mind which do him credit, what might have 
feemed, but certainly was ndt, an attempt to* 
hurry him beyond fea, with a celerity, which 
flxmld outArip the languid march of the 
Habeas Corpus. 

I impute nothing jto thofe who executed the 
warrant. It commanded expedition ; and per-^ 
haps they but obeyed it. But, (fpitc of the rc«^ 
fpe&able fupport which it has obtained,) I im* ' 
pute much to a conftruction, which gives fuch 
efficacy to this procefs ; whilfl: it paralyfes aa' 
a'd, on which our liberties depend. 

I recoil from an interpretation, which might, 
in many venial cafes, render any reibrt to the 
protection of the Habeas Corpus Act, incon^ati^ * 
ble with obedience to the orders^ of % wan^nt, ' 
which enjoins inftantaneous removal by the dired- ' 
efl: way ; and will not tolerate the lead delay, or 
llightcft circuity of deportatioiK 

How happy his'Majefty\ Government ought 
to feel, that though the attempt was merely 
fccming, the failure has been reaI,-^to wit!h- 
draw the Prifoner's claims (valeant quantum,)! 
to liberation, from the cognizance of thofe legi*. 
timate tribunals, which have iince fitten in judg^ 
ment on them {-«»that in his prefent infirm (late, 
he is not yet dep«ofitecl hi as EngtHh dungeon, 
there to pine,' umUlitimanityibouId induce Aran- 

•■■"■■■ ■ , . " i^^' 
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gtrs to become his bail ;-«-pr jintji, (wind and 
weather, and their own liberality permitiing,) his 
friends on this fidc^ of the water (hould crofs the 
C2iannel for his relief! .« 

If honourable firmnefsf in one \p(lai^, will 
warrant a prefumption againft bafenbfs In ano* 
ther, the meafures taken ,by Ju^ge Johnfon, to 
bring the cafe of his cQi|ntryfi before the taw^j 
rather furniih proofs of inqoctatre, %hw imply; 
confcioufnefs of guilt. '" ,'; 

Nor, (to revert to the correfpondepfce which 
ivas read at the chamber of my Lord CJiief Juf-. 
tice,) is it an sinfwer to, \yhat I haye been yrg- 
ingi to obfcrye that the Prifon^r n^igt^ bi^^ve cf* 
caped the dangers which- hs^ve been llated, by 
giving the (ecurity afeert«^ined 'by Mr. Marfdenj 
— an4 ixieafurcd, (as might feeni, from the letter 
of Sir Evan,) by the authority of the Under 
Secretary hirafclf; and ^yithoiit the ponci^rrent 
fanftion of the Lord>Licutenant's plea(i|re. 

It may be even admitted, that thofe perils by 
Und s^nd water might haye been avoided, by 
W[r, Juftice Johnfpji's figning the undertaking, 
prcferibed by ^r. Juftiee ftell. 

HjfLt^ in ^ceeding to. either prqpq^il, hfi would 
have recognized an avithority to a^reft ^ifp}— ? 
and' th\is, if my conflr^^^iiou of the ftatute be a 
rjght one, woujd fro tanto have 4X)^pji;Qmj[fe4 
the laws and libei^tiesof his coitn^y. Kor do I 
Viih to 4ifparage the: liberality of tliie Gen^emaOi 

who 
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who propofed to Judge Johofea to give fecurity 
for bis appearance* I prefume he gave the fta- 
tute a conftrudion, which is now &nAioned by 
great authority ; though it ftrike my humble un- 
derftanding as being unconftitutipnal, and falfe. 

I therefore Interinret as an indulgence, conduA, 
which might otherwife be regarded as a fpecimea 
of rigorous ingenuity, and adroit opprcf&on« 

I alfp indeed heard, (at my Lord Chief Jufti- 
tes,) a third offer made : that if Judge Johnfoa 
would but confefs himfelf the author of a libel, he 
fhould be gratified in his wi(h for a trial in this 
country. But even this candid and liberal pro- 
pofal, one can conceive that an innocent man 
hiight poffibly rcjeft. 

For, when turned to familiar language, fee 
what feems to be its amount. 

** Relieve me from the neccffity of proving, 
what perhaps I could pot prove. Rebut the 
prefumption of the Law that you are inno- 
cent; and though you may not come out, 
like Barnardine, to be hangedy confefs at leaft, 
that you are guilty.— -If you do this, take my 
word for it, you ihall not go to prifon. On 
the contrary, I will fend an iflue to an Irijh 
Jury, to try and inquire whether your con* 
fcflion be the truth ?«^And as for my Lord 
*^ EUenborough's warrant, it ihall be difobeyed." 
I do TKA fay that fuch was the propofal : but 
by a; finale man it might have been io under* 

flood. 

To 
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To return from this (not foreign or irrelevant) 
digreffion. In dccliniiig the jurifdiftion of an 
Englilh tribunal. Judge JoKnfon may not efcapc 
punifluneht ; nor is it to be intended that he 
wilhes to evade it. 

On the charge made againft him, he may be 
tHed in Ireland ; — and in this, as in the other 
part of the United Kingdom, a fuitable puhifii- 
ment would be the confcqucnce of his conviftioh : 
—for the judicial power is not yet abrogated 
amongff^us. 

That if he wrote the libel, he did fo in Ire- 
land, is plain from this, that he.is fwom to have* 
been there, at, before, and fince the time, when' 
his offence is laid to have been committed. 

That bjr writing and fending itj he became 
fcbjeS to a profecutioii iierie, may be inferred, 
as well from authorities direftly in the point, — 
as (without any cafe,) from the mere rcafon of 
the thing. 

For the writer's fending of fuch libel was the 

Jine qud non to its publicity : and the only aft 

done on his part, procuring another to publifii ; 

and thereby amounting to a publication by him- 

felf. 

For, not having been in England, he cannot 
in any way have publiflied there, fave by con- 
veying thither the manufcript, from which print- 
ed copies were difperfcd. 

Now, 
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Now if, on the one band, this a£b be not a 
publiiUng, he is unconneSled with the hiOi of pub- 
lication in England. The privity between htm 
and the circulator of the fcandal is deflroyed. 
The faft of publication being eflential to his 
guilt, he thus becomes utterly abfblved ; and ef- 
capes puniihment, only by being innocent oiF the 
charge. 

On the other hand, if the writing and fending 
am6unt to publidltion, they mufl da (o where 
they occurred. They muft do fo in the place 
from which the manufcript has been fcnt. Thus, 
having in Ireland publiihed the defamation, the 
wrong-docr may .be there conviftcd, of an oflfcncc 
which he has there completed. 

If, (as in the King againft HoStor Henfcy, ift 
Burrow, 646.) a letter, though intercepted, may 
be an overt-a£l of treafon ; and (per Lord Manf- 
field) one, dated at Twickenham, is an ovcrNaft 
in Middle/ex \ — and if in Jackfon's cafe, (tried 
in the King's Bench here,) a letter written* in 
Dublin, and found in the General Poft-office of 
that city, was held to be an overtTaft oC treafon 
there, — ^by inevitable analogy, a libel, put into 
the Dublin Poft-office, is there publijhed: nor 
Icfs publifhed, if delivered to any perfon there. 
Indeed Comyns's Digcft, title Libel, Publication, 
B. I., puts the matter beyond controverfy. 

It is no anfwcr to allege, (nor am t called on 
to d?ny,) that if an offender fcnt a libel to Lon- 
don, 
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doQ) to be pubHfhcd, it might be his ^& in diat 
city; if the publication took place there, (ift 
Strange, 77.) , . 

It is fufficient for my purpofe, that the writing 
and fending amounted to a publication in Ireland ; 
fo that, though this flatute were never palTed, 
the writer need not efcape punijhment : confequent- 
]y that his cafe, not coming within the mifchief 
which is recited, does not require the remedy 
which is prefcribed ; — and that it would be as 
unnecefTairy, as it might be unconftitutional, to 
drag a perfon, againft whom fuch an accuiation 
was preferred,— to a diftant tribunal, — where 
the efiential a£t of publication by bim^ could not 
be alleged really and de faAo, but merely by con- 
firudion of law to have taken place ;*-^where no 
witnefies, competent to exculpate him, could be 
found ;— and where he could not, by means of 
compulfory procefs, cdleA any. 

Such a conftru£lion of the ftatute would not 
only, at the expence of the perfonal liberty of 
the fubjeA, give a (perhaps vindiAive) profeco- 
tor eleSlio foriy^^hxxt might countenance his mak« 
ing choice of that tribunal, where the perfon ac-^ 
cufed would have the lead chance of a fair trial. 
, To fuppofe the poflibility of malice, which 
might lead to harfh and oppreflive proceedings, 
on the part of a profecutor for libel, is not to 
indulge in any conje^hire unfan£l:ioned by the 
l^w. 

On 
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On the contrary, libel ivas held a public of* 
fence at the common law, for the very purpofc 
of turning into a gentler and more innoxious 
channel, that dei^re of vengeance, which the 
fame law afcribcd to thofc, who found their re- 
putations fported with« (4th. Bac. Abr. tit* 
Libel, p. 449, and the authorities there cited.) 

Agsiin, that fending a libel is a publifhing, at 
the place from which it is fent, may be in- 
ferred from hence, that not only he who pub- 
liflies (in the ordinary fenfe,) — but he who pro- 
cures another to do fa, i» guilty of the publica- 
tion. (Com.. Digcft, tit. Libel, Publication, 
B. lO 

And if guilty, he muft be fo where he per- 
petrated this aft of procurement ; though he 
may, by conftruction of law, be alfo guilty of 
the famd elfewhere. (4th Bac* Abr. 45 3 ; and 
the cafes <:ited in the margent.) 

But what is faid by my Lord Coke, feems to 
put the matter beyond doubt ; and to afcertaia 
that the writing and fending of a libel, conftitute 
a publifliing in the place where thofe two acts 
are done. He fays that if one finds a libel, 
which concerns a public perfon, he ought to de- 
liver it to a magiftratc, in order that the libeller 
ntfay be puniftied. 

Now-, if the author had not publiflicd, he 
would not be a libeller. (Com. Digcft, tit. 
Libel, Libeller, C. 1.) 

G But, 
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6tlt, In the cafe fuppofcd by Coke, hc-hai 

no otherwife publijhed^ than by fending a libel 

which has been intercepted. Therefore writing 

and fending touft amount to publication, at the 

. place from which the libel is fcnt. 

Be this however as it may, it appears by affi« 

davit, that of this alleged libel, there occurred 

in Ireland that vernacular fort of pubiicatioo, 

' which confiffs in the difperiion of printed copies* 

And the cafes collected in 3rd Bac. Abr. tit* 

Habeas Corpus, page 13, and in md Hawkins, 

ch. 15, prove that of thefe documents, as they 

do not contradict the return, we may take 

notice. 

Therefore, even thofe who diflent from my 
application of the authorities which I have cited, 
mud admit that thete has been a conftimmation 
of the ofFencc in Irdand ; and confequcntly 
that the offender is punifliable here. 

This cohfidcratiou ought, at once, to exempt 
his cafe from the prefent ftatute. For the mif- 
chief, to which it profeffes to apply a remedy. Is 
that of offences often remaining unpuniftied ; 
^— and, as well on principles of right reafoo, 
as in favorem libertatis, we mud conftrue thefe 
expreffions to defcribe the mifchief of offences re- 
maining unpuniflied altogether. The object 
of the Legiflature mtiji have been to guard 
againft total impunity, or inadequate punifliment j 
— which would not occur, where the party was 

liable 
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liable in Ireland, to the penalties of bis of* 
fence. 

As to there having been publications Iii dif* 
lerent places, they all however flowed from a 
Jingle ^di the ^;if^ writing, and once fending 
forth the fcandal :— ^and to puniih the author 
in London, would be, by acutenefs and tech- 
nical refinement, to infli<£t a double punilh- 
ment for a fingle crime; and fuppofe two 
public Juftices within the united Realm, in* 
fiead of one. 

The writing and fending are the fundamen* 
tai and radical offence ; from which, and not 
from any pretended repetitions of it, all the 
confequences have arifen. Therefore Ireland 
having been the fcene of this offence, is em- 
phatically the proper fcene for profecution. 

In a word, if the Prifoner wrote the libel, 
he muft have done fo where he was. If this 
can be proved againft him, he may be punifib- 
ed here. If it carmoU there is no evidence of 
his publiihing in England. Therefore, he is 
punifliable in Ireland \ or he is not punifhable 
at all. 

The Jixtb recital, in the preamble to the 
third fe^on, is the want of a fufficient provi- 
fion, by the laws (recognizing their diitind- 
nefs,) pf Great Britain and Ireland refpec-r 
tively, for .apprehending fuch offenders ; and 
tranfmitting them to that part of the United 

Kingdom^ 
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1Blingdonii in which their ofTences were com- 
mitted. 

This recital fuggefts to mc the folfowing 
oWervations. 

■7 ift. That no law is requifite tor tranfmit- 
ing an offender, to the iil^nd in which his 
trcfpafs was conjlru^ively committed ; when 
he may be punifhed in that ifland in which 
it was adually perpetrated. And this Aft need 
not be fo conftrued, as to fupply what was 
not wanted. 

adly. That the words " .§tJCH offender s^^ are 
reftriftivc ; and mean thofe fugitives^ who 
had juft been fpecifiedas the objefts of the 
law. The words may be ^Ifo properly refer- 
red to the clafs of " Felons and MalefaStors^^ af- 
ready noticed in the fame preamble ; and to 
which I do not conceive petty trefpaflters to 
belong. 

Indeed^ if perfons guilty of torts or mif- 
demeanof^ be malefaftors, it can only be be- 
caufe this latter word is nomen generallffimum. 
feut if fo, it includes felons : and the laft men- 
tioned term muft be rejefted as fuperfluous, 

by thofe who would extend this Aft to mifde- 

. ' . ^ •,...».., ..... .t. 

meanors. 

On the contrary, compatibly with my con- 
ilriiftion, every word may be fignificanr. 

» f ' ; • \ . . .7.1.. 

Felons and other malefaftors may mean per- 
fons having committed felonies, aut alia enor- 
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mia. Malefador may;, for aught I knot<r, or 
have been able to difcover, have a predfe and 
technical meaning in the Scottiih law. Even 
if it have not, its introduction into the Act 
from which it has been tranfcribed into the 
prefent one, might be necefiary and ufefuL 
That was an act of regulation between Eng- 
land and Scotland ; and there may be, and 
I believe are offences, atrocious and capital by 
the Scottifh law, which yet are not felonies : 
if indeed the term felon be at all known in 
that code. 

But 3dly, afuggeftion ofgreater weight is this; 
that unlefi we extend the operation of the Aft 
before us to mifdemeanors, the recital which 
I have juft extracted will hefalfe. For it ap- 
pears ft'om the fixteenth claufe of the Englifli 
Habeas Corpus Act, that perfons charged with 
capital offences had been theretofore tranfinit- 
ted from England to this country : and the 
previous legality of (iich a practice, the Ha- 
beas Corpus Act may be thought to recognize. 
At lead it fanctions a continuance of the ufage. 
Thus before the exiftence of the fiatute which 
we are interpreting; there was provifion for 
the tranfmifial of capital offenders. 

But this would be fo far from rendering 
the recital falfe,' that the paragraph would be 
mor^ untrue, if it fiated tht law to have pro- 

vided 



vided inftfffiicientlyj where in fact the law bad 
not provided 4/ i?//. 

Then were the antecedent proviiions fkffi- 
dent ? for if not, the recital before m will be 
fatisBed ; though we ihould pot extend the 
Aft to the cafe of mifdenfieanors.-r-I conceive 
them to have been in/ufficieiU. . 

For I ft. until the recent fiatute paffed> if 
the Government of the country where the of- 
fender was, might tranfmit him, at leaft doo 
conilat that the Government of the country" 
where he was not, could fend to fetch him» 
Thus far then the exifting laws were Infuffi^ 
dent. The preamble truly recites the infiiffi- 
ciency ; and the enading daufes proceed to^ 
fupf^y the defeft. 

sdly. The praftice of tranfmkting capital 
offisfiders, from Great Brit wi and Ireland, re«« 
ciprocally to each other, was a ufage, between ' 
ihok diftinft and independent countries, lefs 
referable to their municipal codes^ than to 
their political connexions, and the comita$ 
gentium, or Law of Nations. 

The ' offender was tranfmitted, not uqder 
the warrant of a. magiftrate^ but of a mini- 
fier of the Executive, vis;, the Secretary; 
and this warrant was executed, not by a peace 
of&€er9~>but by another inferior fervanc of 
the State ; viz. a King's Me&ngert 

Therefore 
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Therefore tke Habeas Corpus Ad, in per^ 
xnitting fucb proceedings lather tolerated fo 
much' of the laur of natiomi dum flridly jcn- 
aded the ufiige, as a branch of the «lnMicipal 
code. 

Let me add^ that ftill Ie& does it ^liredly^ or 
by inevitable conftrudion^ recognize the pas^ 
vious legitimacy of fuch a pradioe. 

It is doubtfulj, at the lea/i^ whether it do^ii 
riot rather confer a ne^^ than acknowledge a 
precedent legal luthority. Without decicUiig 
on their previous legality, it fandions a few 
innocent Ufages, by way of ekception /-^whilft 
it prohibits the continuance of fuch, as were 
dangerous and oppreffive. 

At all events, that juftly celebrated fiatiite 
does not empower magiftrates to ifiue, nor 
peace officers to execute, warrants for appre* 
hending or tranfinitling Capital o&nders. It 
does not confer on any perlbn, a right of 
demanding fuch a protefs en de bito ju/iitia. 
It does not authorife to fend for the culprit, 
from the place where he is not; but only to 
remove him from the place in which be is. 
Therefore, though we fliould reftrift the 
operation of the prefent ftatute, to fuch majora 
crimina^ ftill the recital which it contains, 
might be flridly true^i*— that the provifions of 
the law were infufficient in this rcfpcd. Nay, 
the recital might be true, though the Irifli 

Habeas 
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Habeas Corpus Ad ciontsaned a daufe^ paraU 
lel (mutatis mutandis) to. the fixteenth of the 
Engliih : which however, . it may be highly 
material to obferve, ia not the cdJk^ 

Indeed, that previoufly to the Ad of. the 
3 1 ft Car. II. that legal power did not cadft^ 
which, in the cafe of felonies, I admit the 
prefent Act to give, appears from reports of 
equal authority with any which have been 
publiflied ^fince: I mean thofe of Sir Edward 
Coke; and advert tp the cafe of the Lord 
Sanchar. There, Robert Carlicl the principal 
felon, (and he was a murderer,) having ef- 
caped to Scotland, my Lord Coke exprefsly 
lays it down that ^^ it was jmpoflible, by le-^ 
gal procefs" (of the Engliih law,) " to ap- 
^* prehend the body of Carliel, being in Scot-, 
land." 

What; did the King do ? 

In the firft place, to ufe the language of. 
this moft celebrated of our Reporters, " he 
confulted,'* (as was right for the Executive 
to do,) " with his Judges ;" and froip their 
authoritative opinion he found, that " if this 
*' fad fliould be left to the ordinary proceed- 
*^ ing of the law, Garliel, ^^^ ^JPiffi^^ could not 
•* be taken/* 

In the fecond place he had, with the befl:. 
intentions, and for a ufeful purpofc, recourfc 
to the e:?:ertion of one of thofe extraordinary 

prerogatives^ 
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prerogatives^ the too drained and frequent 
exercife of which, (cruelly taken advantage 
of, by the enci'oaching Commons,) tended 
to bring his unfortunate son slnd fucceflbr to 
the block; 

He iflued hi J i*oyal ^* Proclamation :** and, 
tl) refume the words of my Lord Coke, the 
aflaffin ^' was taken ; not *' by any common pov)- 
•• er ;— but by fneans of his Majefty*s royal 
** and abfolute power only." 

The Britifh Conditiitioh ^as as yet ua^ 
fettled. The Engliih Government had not 
yet learriedi what the Irilh Nation, 1 hope, 
neveif will forget ;— what, fo long as it is 
pronounced from the Bench of Judice, need 
tiot be taught amidft the claih of arms i — that 
in a free country, the abfolute power of an 
executive is unkhown. 

The cafe which I have been citing, is in the 
Reports J Part IX. Vol. V. pages 120 and 
121. 

The feventh atid laft recital of the preamble 
to the third jbdion is, that the enadnients 
which there follow, are for remedy of the mif- 
chiefs precedently enurtierated. Therefore 
(unlefs thefe enaftments be cogently exprefs,) 
to no cafe which does not come within the 
mifchief, should the remedy, (to the inva- 
fion of a fubjedVs liberty,) be applied. 

H Thus 
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Thus what I have been urging will amount 

to this : that the enabling pzrts of the fourth 
fedion do not, necejfarily ex vi terminonun, 
ox probably from the context^ ^iRP'y ^o the cir- 
c^mft^nces before us ;. while the recitals of 
that, and of the preceding claufe, inftead of 
embracing, will exclude the Prifoner's cafe. 

I have not been contending, that the enad- 
ments^ of a ilatute mud be ftriAly commenfu* 
rate with its preamble.. On the contrary 
they may be, and are often, more exteniive. 
1 merely hold, that where thefe latter are not 
explicit, we may refort to the preamble to 
explain them. Where the Legiflature recites 
a n^ifchief, and provides a remedy, the pre- 
fumption is^ that a cafe not within the evil, is 
not within the cure. Stabitur huic praefump- 
tioni, donee probetur in contrarium ;— ^and 
io rebut it^ the enafting words muft be ex- 
prefs. Beiides, the conftruAion which I am. 
refilling here, would not fo properly extend 
the enadments beyond the preamble, as reri' 
der- them inamgruous and inconjijient with it* 
The preamble havings recited the mifchief of 
impunity arifing from efeape,^ — remedies it, 
(lay my opponents,) by providing for a cafe 
where there is neither impunity, nor efcape. 

And perhaps the cafe of the. infamous Ryn- 
wick Williams, cited in the third edition of 
Leach, and alfo in Eaft's Crown Law, might 
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go to fliew that I have given too great efficacy 
to the enacting claufes of a fiatute : that 
thefe are liable to more controul from the 
preamble, than I h^* ve fuppofed ; — and that 
the letter of a ftatute (however plain,) fhall 
not prevail againft its fpirit and general in* 
tent. , 

The determination of the Irifh Judges, with 
regard to the White Boy aft, goes alfo to efta* 
blifh the fame fubordination ; of letter to fpi- 
rit ; expreffion to intent. 

But did the omiffion, to infert a recital 
which ihould include the Prifoner's cafe, arife 
from inadvertence, or precipitation ? 

It would be difrefpeftful to Parliament to^ 
fuppofe, that they could hurry over an Aft 
of fuch importance as the prefent, abounding 
with perplejs^ing and flovenly omiffions. 

On the contrary the preamble to the third 
feftioii, which feems accurately drawn, dates 

4 

the cafe of an efcape j and nothing more :r-be- 
ing in this refpeft even more confined than 
the introduftion to* the firfl; chufe. 

Nor if to meet the cafe of an efcape^ the 
Legiflature made peculiarly harlh and rigo- 
rous proviiions, (trenching on * the ordinary 
rights and privileges of the fubjeft,) would 
it do any thing wholly novel and unprece- 
dented. At leaft it would attempt nothing fo 

unufualj 
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Unufuat, as a conftruftion embracing the pre- 
fent cafe— muft accomplifh. 

Accordingly we learn from Sir William 
Blackftorie, (4th Com. 298.) that ^* fuch as 
^* being committed for felony, have broken 
^ prifon, may not be admitted to bail : be- 
^^ caufe this efcape not only carries with it a 
" prefumption of their guilt, but is alfo (u- 
** peradding one crime to another." 

The fame dodlirine may be found in 2d 
Inftit. 1&8 ; and Hale's Pleas of the Crown. 

402. 

Then whether is it more likely, 

Fir/ij that the Legiflature adverted. to cafes 
of an aflual and de facto prefence in England, 
—the commiffion of a crime there,— and a 
real or prcfumptive efcape from thence ? — and 
that the Aft was intended to nullify this' re- 
jnoval, — and by fruftrating its eflPects, to pre- 
vent the total impunity of the flying offen- 
der? 

Qtfecondtyj that they had in contemplation 
^ merely con/iruflive pre^ence and guilt in 
England,— by a perfon who really committed, 
and was refponfible for, the offence elfewhere f 
*«->and thus that their objeft was, not to 
guard againft a defiance' of the law, but to en* 
hance and multiply penalties for the fame of" 
fence^ — until the viftim, with more reafon 
than the firft-boro offender, might exclaim 

that 
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that his punifhrnent was greater than he could 
bear? 

To returp, — ^it may not further be improper 
to remark, that the marginal abftracts corret 
pond with the conftruction which I am giving 
to this (latute« And indeed whether I argue 
from thefe, from the text, or from the titlci— 
I am difpofed to pronounce, that Judge John- 
fon's cafe, not falling within the mifchiefs 
which are recited, cannot come within the 
remedy which is prefcribed. 

But though, until he be found guilty, the 
innocence of every man is prefumed, yet this 
Ad does not provide the party accufed with 
means of compelling the Attendance of wit- 
neffes, to make this innocence appear. 

Was thjis alfo one of thofe macula^ quas incU'' 
flafuditi a merely carelefs, giddy, and forget- 
ful omiffion ? — ^No. It is not our lot to be 
fubjed to a Legiflature, which could thus 
negligently trifle with thofe liberties and 
rights, in a&rting which, fo^ much valuable 
blood has been often flhied ! — On the contrary, 
the omiffion to fecuf e to perfons fituated like 
Judge Johnfon, the means of a fair trial, and 
a fall defence, rather juflifies my conclufion, 
that Parliament did not mean to extend their 
{lat\ite to his cafe* 

Where the offence was really, if at all com- 
mitted, there the moil material witnefles are 

likely 
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Kkely to be found : fo that in the cafe of 
mtgratipn^ that proceis might not be neceflary, 
which this A€t omits to give. Therefore to 
cafes of migration the Ad was inten^led to 
apply. 

But, (to recur parenthetically to a former 
topic,) it may be faid, that if " rejide'* be con- 
flrued (quoad mifdemeanors,) to mean a reii- 
dence enfuing on an antecedent removal, 
it muft in capital cafes, alfo iignify the 
fame. Admitted. And where is the mifchief 
that' will enfue? If the felon perpretrated the 
ad in England, and thence efcaped to Ireland, 
he perhaps might go unpunifhed, if it ^ere 
not for the 44Jth of the King. But if at the 
time of the offence committed, he was refi- 
dent in Ireland, he mufl have perpetrated it 
there ; and could there be puniflied for it. 

And even though his offence were acced 
forial to a principal crime committed in Eng- 
land, fiill he ought to be punifhed in Irehind; 
under the fpirit of the ftatute of the 2d and 
3d of Edward VI. ch. 24 ; which whilft it 
altered the/common law, attended, to the Con- 
fiitution; and direded that accefforial of- 
fences ibould be tried in the county in which 
they were committed. — A fortiori, ought the 
offender to be tried here, where be is not 
charged with having been acceffory to a crime 
perpetrated in the neighbouring ifland; but 

is 
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is accufed of a fpecies of offence which does 
not admit of accomplices ; and where if cul- 
pable, he muft be a principal, and have con* 
fummated his guilt in Ireland. 

But again, this ftatute does not provide 
the m€;ins of giving bail in Ireland. Need V 
prove that this wa^ an indifpenfably neceffary 
provifion? — Gould an Irifh magiftrat«, with- 
out the fpecial authority of an A& of Parlia- 
ment, take bail in a matter not within his 
jurifdidion ? and on a charge which he is not 
bound to know to be bailable, by the Englilh 
or the Scottiih law ? How, or to what, would 
fuch a recognizance bind the party ? By what 
acts, or what omiflions, could he forfeit it in 
this country ? Of what Court in Ireland 
would it be a record ? How could Edglifh or 
Irifh green wax, or Scotch procefs iffue, to 
levy the amount of this fhadowy obligation, 
not to be found amongft the rolFs of any 
Britiih or Irifh court ? — What fhould prevent' 
the pleading nul tiel fecord, to any attempted 
eftreat of fuch a recognizance ? - 

Where the arr^ft is under the warrant of a 
Bri,ti(h magiftrate, the taking bail in this 
country by an Irifh Judge, would be a de- 
lufive and nugatory proceeding ; fubftantially 
equivalent to an unqualified difcharge. 

Indeed this part of the cafe appears to me 
to be fo plain, that to dwell longer on it might 

feem 
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fccm tinncccflary^ if it; were not that I have 
Keard it confideotly sMrgued; and -that the 
opinion which I have formed upon the pointy 
feems at once capable of being incontrovertibly 
maintained, and. to be nearly concluiive on 
the true conftru6tion of this fiatute. 

I therefore would • aik what is a Recog^ 
nizance^ 

Biackftdne anfwers that *^ it is an obligatiori 
^^(frecordi which a man enters into befort 
. ** fome court of record i or magiftrate, duly. 
** autborized.^' (2d Com, 341.) 

I ihould proceed to inquire whfith(sr an obli- 
gation, entered into before a coUrt of record 
in one country^ thereby becomes afii obligadoQ 
of record in ^»(?/Atfr? 

jF/>/?, if it do not, the definition which we 
have ju(t extra Aed from Blackftone, will not 
be fatisfied. A pretended recognizance, en- 
tered into before anlriih court, will not be 
an obligation of record in England. In othei^ 
words, it will be no recognizance there at all ; 
nor binding as fuch, on the fuppofed cognizor. 
But fecondly^ if a recognizance entered into 
before an Irilh (that is to fay, juridically, a 
foreign) court, be an obligation of record in 
England, then either fuch recognizance is of 
more efficacy than the judgment of an Irifli 
court, or this latter will alfo create an obliga- 
tion of record in England. 

Then 



Then in ai> a£Ubn brought in England, on 
a foreign judgment, the declaration might 
conclude prout patet per recordum : the de- 
fendant might plead nul tiel record yzTid on 
fuch a judgment^ indebitatus qffianpfii would 
not lie. 

But on the contrary, the cafe of Walker 
V. Witter (ift Douglas,) afcertains that prout 
patet per recotxlum would be rejeAed as aa 
improper conclufion ; and that the plea of oul 
tiel record would be equally improper. For 
both conclufion and plea would erroneoufly 
imply, that a foreign judgment was a record 
of a court in Weftminfter. V 

And the cafe of Bowles v. Bradihaw, cited 
in the notes, proves, if necefiary, that a judg* 
ment of the iri(h Exchequer is no EngHJh re- 
cord ; but a mere fimple contra^ ; on which 
indebitatus affumpfit may there be brought. 

Thus the words, *^ a recognizance entered 
^^ into before a court of record,''--«mean en- 
tered into before a court of record^ in the c$un^ 
try in which it bindt : and other wife it is no re- 
cognizance. 

^* A recognizance,'' (ays Biackftone, ^' is an 
•* obligation of record." 

It mufl; be fo : for the King can only take 
by matter of record. 

In England he takes by matter of record 

there: in Ireland by matter of record in 

this latter country. 

I " A recog. 
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'* A recognizance,'* continues Blackftotfe, 
*• is not witnefled by the. party^s fcal/* (ad 
Com. 341*) v-* 

And why? Becaufe it derives its authen- 
ticity from a higher fburce. 

^* It is witnefled only by the record of the 
"court/* (IWd.) r 

In other words, patet per recordum : — ^and 
(as Lord Mansfield exprefles himfelf, in the 
cafe of Walker v. Witter^ '' implicit faith is 
^ given to fuch record^SIc 

But his Lordfliip a4j|s, that ^^ the record of 
•* a foreign court is^^dearly not that fort of 

record, to which implicit faith is given by 

the courts of Weftminfter Hall j" fubjoining 
that ^ the difficulty had arifen, from not 
*^ fixing accurately what a court of record isy in ] 
" the eye of the law. That defcription is con« 
*^ fined properly, to certain courts in England. 
^ Foreign courts have not that privilege/' 

Be it remembered^s z common initial in- 
junction of records* But lex neminem cogit 
ad impoffibilia ; and it would be impradicable 
to remember what never had been known. 

Yet thofe who contend that ^ man may 
commit a crime in a country which he has 
never feen ; rtkzy fly from thence to another, 
where he has refided from his birth} and 
when overtaken, be brought back to that 
which he never quitted j-^thofe I muft admit 

to 
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to be confiftent with themfelves, when they 
hold that his recognizance may be a record of 
a court, in which it never was acknowledged 
or enrolled. 

But ^' a recognizance is an obligation of 
^^ recordj either entered into before fome court 

of record, (being there taken by its c^cer,) 

or before a magiftratei duly atabmzedy'^znd 
^^ certified to the court/' (ad BK Com. 34 1*) 

But if the court of record intended, be an 
Englifli court, can we fuppofe that, by the 
word *^ magiftrarte,'' a foreign magiftrate is 
meant ? 

An Irilh juftice of the peace is no magiftrate 
in England. He cannot, without tranlgreffing 
the law, prefume to exercife ibere^ the moft 
infignificant magifterial fundions. 

Will a recognizance, oftenfibly entered into 
before him who is no magiftrate, fatisfy the 
definition of an obligation of record, entered 
into before one who is a magiftrate ? 

Shall he, who dare not attempt the loweft, 
accomplifli one of tt^e higheft acb of magif- 
tracy ? or fhall a perfon before i&t/n,«— that is to 
fay caram non JtuUce^-^ bind himfelf of record^ 
and be eftopped for ever, from contradiding 
or evading the obligation ? 

Shall the Englifli authority, which fiich a 
man could not exercife in England, flow to 
him from the pircumftance of his being out of 

Enghndf 
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England?-^Or (hall an aft, performed bfeforc 
»a obfcure Irifli juftice of the peace, be of re- 
cord in England, when it would hot be fo, 
however folemnly executed before any of the 
King's fuperior courts in Ireland ? 
. I fay would not be fo. For I hold that the 
iftdependence of the King's fuperior courts in 
Irelandi acquired in 1782^ has not been theo- 
retically forfeited by the Union ; — and that 
the King's Bench in this country is not mini. 
ftcrtal, or fobordinate to that of England. 

vl do not deny, that if chly authorized^ an 
Irifli magiftrate may take and tranfmit arccog- 
nieaiice^ to England ; fo that it fhall become 
an obligation of record in that country. 1 
merely infift, that towards warranting atay 
fuch proceeding, an authority by ftatute muft 
bc^ivcn;— andthat none, fuch is conferred by 
the fiaXute now before us. 

Nor does this fecm to have been an overfight 
on the part of the Lcgiflaturc. They omitted to 
give this .authority by the third and fourth fee- 
tions/becaufe it was not wanted: thofe claules 
being confined to unbailable offences; and to 
cafes of efcape. 

Where they chofc to confer fuch power, they 
have exprefsly dooe fo. I mean by the firflt fec- 
tion-of this ftatute} where it is fpecially provided 
that the eodoriing juftice ihall take bail ; and de- 
liver the rtcognizance to the o^ftable ^-^who! is 

required 
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r^uired to receive^ and tranfmit the fame, to the 
defk of the crown of the place where the offen- 
der is to appear : and it is farther (and not fuper- 
fluouily) enaAed, that fach recognizance Ihall be 
good, and effedual in law. 

Thus the Legiflature has evinced, by the pro- 
vifions of this firft fedion, what Law and Reafon ^ 
had both {hewn before, — namely, that without 
the interpofition of Parliament, he who has no 
jnrifdidion over the offence, cannot bail the offen- 
der : that he who cannot commit another to pri- 
fon, is equally incompetent to deliver him to the 
cuftody of fureties : but that an enafting ftatute 
is indifpenfably neceffary, towards enabling him 
to take, or to tranfmit a recognizance ; and tp- 
wards requiring thofe to whom it is tranfmitted, 
to receive it. 

The Legiflature, I fay, appears to have decided 
the qudlion, in providing, by the firft fedion, 
that where offences are bailable, the endorfing or 
other magiftrate may take bail : a provifioo whi^ 
would be fuperfluous, if without it the accufed 
were entided to give bail before him. 

But the provifion of this firft fe^on does more* 
than afccrtain the incompetence of the magiftrate, 
(unlefs under the authority of its enadmcats;) 
to take bail.-^It iheWs the attention of Parlia- 
ment to the privileges of the fubje^l. 

If then, towards enabling an Iriih court or 
magiftrate to take.bail^ in a cafe of mifdemeanor, 

circumftanced 
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' circumftanced like the profeot) it were iaeetflarf 
that the AA ihould cbotaio a claufe, empoweri&g 
fo to do, — can we afcribe to inadvertence, that no 
fuch claufe is to be found? 
* I have heard this hinted ; — and that it is pro- 
pofed to have the Aft^amcnded in this refpeflt.— 
Ihat would indeed be a ferious amendment, 
whofe operation was to remove — not a partial 
and temporary fufpenfion of the Habeas Corpus 
AG: ; but rather its total and abfblute repeal. 

The hint has been attributed, with I know 
not what foundation, to a high and refpedable 
law officer of the^ Crown, who from the com- 
mencement of this momentous difcuffion to the 
prefent time, though the profecution be ayowedly 
a (late one, has not once favoured us with his aid 
or prefence ; — fo that I have had no opportunity 
of mooting with him the fubjcA of this alleged 
infinuation. 

Indeed his abfence was the more to be regret- 
ted, becaufe the delicacy of Mr. Solicitor Gentir 
ral'sfituation, — faid himfelf to be (what he niuft 
allow me to exprefs my forrow that he ever 
ihould be,) an pbj«& of aggreiiion in the prefent 
libel, — has neccflarily deprived us of his truly va- 
luable counfel. 

It is not alleged that the Attorney General is 
indifpofcd. It cannot be alleged that he has been 
occupied by bufinefs of greater importance than 
this before us ; nor aiTcrted that he has given up 

a queftign. 
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a qaeltion, argued with fo much ability and can* 
dpur by^tbe Pritnc Serjeant : — and ftill Icfs can it 
be contended, that— aware of a difference of opi- 
'nion on the Bench, — he has come forward to 
remove my difEcuIties, and bring me over to his 
fide. 

Bat why he has been away, I am perfuaded 
the Attorney General could himfelf mod fatisfac* 
torily explain ; — and could reconcile his abfence 
with- a ftricl and honourable obfervance of the 
duties of his flat ion ; — a becoming and merited 
rcfpeft for the Court of Exchequer ;— and decent 
reverence of confideration for a quedion, deciding 
on the liberty of one of the Judges of the land; 
and involving the firil principles of that free Con- 
ftitution, which^ his Royal- Mafter's coronation 
oath has pledged him to maintain. 

Of all this I am aware; and think it likely that 
nothing but my own mifapprehenfion could pre- 
vent me from perceiving, withodt the help of ex- 
planation, a coniiftency which may to others be 
apparent,— -between the conduct which in this 
inftance he has purfued, and the correct princi- 
{des, which he is in the habit of acting on. 
. Meantime while performing a duty, which I 
owe to the importance of the quefUon, and the 
dignity of the Court, by (I truft, not indecoroufiy, 
or offenfively, though with freedom,) animad- 
verting, on a feeming omiffion on the part of 
. Mr. Attorney . General, it is fuperfluQus to de- 

clarc, 
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dare, that as t admire the talents, and {MrofeflioQal. 
f knowledge of that Gentleman, fo, in doubting 
whether on this occafioa, he has been critically 
correct, I mean no difparagement of his general 
character or conduct. Therefore in juftice to 
himfelf and me, I confidently expect that he will 
not be offended. . 

Nor will I fear that any thing which I may 
have urged to day, can be mifreprcfcntcd, or re- 
membered to my injury, by others, I ihall have 
rouzed no treacherous enemy into action : and 
even if I {hoald,-— yet knowing how free the 
country is, in which I live, I cannot fuppoife that 
his hoftile activity would be fucceisfuK ' The free 
doctrines^ which I have maintained, I ihould be 
forry to look on as too bold ; — and flill forrier to 
confider as in any degree obfolete. Therefore in 
promulging them, I cannot riik incurring the dif- 
pleafure of thofe conftitutional Minds, which have 
the guidailce of the State, Nor defcending from 
the Government and Magnates, to lower circles, 
eould the oftenfible enemies of ilander draw the 
fword in filence ; and, odia in longum jacientes, 
wait with virulent, relentlefs, and lingering impati- 
ence, an opportunity for dark,, calumnious, and 
irrefiftible revenge. 

I know all this. But though the rcvcrfc were 
true, God forbid that this ftould deter me from 
a firm performance of my doty ! or that I, em-^ 
phatically a fervant of the Conftitntion^ ihoold 

betray 
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betray my truft, in order to fcreen myfelf fro^ 
danger! 

Though, inftead of Imng under the free conftU 
tution of this realm, and the mild adminiftration 
of Lord Hardwicke, we were caft upon worfc 
governments, and more flavifli times,— yet God 
forbid that an Interpreter of the law fhould 
thereby be induced to treat the prefent like a 
fide bar motion ! or that appljring ordinary means 
to extraordinary occafions, he fhould freeze the 
energies of his mind in thofe cold obfervances 
and common forms, on whofe fettering power^ 
OpprefiioQ too frequently, and too fuccefsfully 
relies. 

God forbid that in a crifis lik^ the prefent, 
though Death, or even Diflionour were to enfue, 
I fhould withhold my humble, yet flrong (though 
fallible) opinion, that the conftruAion againfl 
which I am contending, could not prevail, with- 
out endangering the liberties of my country. 

I have wandered from my fut^eft ; but am not 
afhamed of the digreflion. 

To returti, — I never can aflent to an hypo- 
thefis, (aferibed, perhaps falfely, to a law officer 
of the Crown,) which would caft an unmerited 
imputation on our Legiflature : which might 
feem to bring a charge againft tliem, of forging 
chains for an empire, tlirough mere hurry and 
invxdvcrtcnce ; and then tardily repairing the mife 
^ef they had done,—- when one of the King's 

It J>Jdge« 
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Judges had become the vifiim of their precipita- 
tion. 

On the eontrary I am bound, by roy reverence 
for Parliament, to rcfcue them from charges 
which are deflitnte of foundatiiMi ; and of which 
I mall always dcn^ the truth;— fince if true, 
they might give birth to a train of zealot rights 
and duties, fo fierce and monftrous, that 1, (or 
my part, could not contemplate them without 
horror. 

Nor woijld any future amendment, fuch as may 
have been fuggeftcd, difparage Parliament, or 
refmte the conftruftion for which I argue. On 
the contrary, when the Legiflature makes due 
provifion for giving bail, I (hall fuppofe them to 
intend, for the firft tioie, to include bailable of*- 
fences : .and when they fpecifically include mlfdc- 
meanors unattended with efcape, I fhall hold it 
right and conftitutional fo to do ; and that t have 
been erroneous in deriving any ill efFefts from fuch 
inclufion. 

Or if the future ftatutc were declaratory in its 
nature, I fliould offer my arguments, my motives, 
my refpeft, and my fallibility, as my atonement. 

In the mean time, with what ftrange inconiif- 
tency might we tax the Legiflature, in fuppofing 
them r^ardful of the conftitutional rights of one , 
fttbjeft, who was to be put to no greater incon- 
venience, than (hat of being brought from one 
county to the next, — and utterly negligent, at 

the 
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the fame time, of the privileges of inothet, 
who after having been conduced as a prifoner, 
from one end of Ireland to the other, was 
then to be hurried beyondiifea, to a dlftant 
country, a ftrange tribunal^^' and a foreign 
code ? 

But I have heard it faid, that bajj may be 
given in England. — That is to fay, after drag- 
ging a petty offender, from the remoteft cor- 
ner of this country, acrofs the Channel, — he 
is there permitted to folicit ftrangers to be 
refponfible for him^ of whofc charader they 
knojv nothing. 

It was not amongft ftrangers, — ^but in the 
narrow and famiUar circle of his connexions 
and acquaintance, that the great Alfred, the 
illuftrious founder of our law, expeded a fub- 
jed to find fureties for his being amenable to 
uflice. 

In the comparatively unimportant cafe, of a 
proppfcd removal from one county to ano- 
ther, we find Parliament fcrupuloufly atten- 
tive to the principle of taw, that if bail can be 
Jiad, it fliall be taken on the very fpot where 
the arreft is made ; without obliging the ac- 
cufed to fet his foot within a gaol, — or even 
to go to an adjoining county, in which the 
offence is alleged to have been committed. 

Can we imagine that — in the incomparably 
more momentous cafe, of a propofed removal 
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beyond fca, from one ifland to another, — the 
£iine Legiflatufe ihould at once lofe fight of 
the privileges of a fubjeA, charged wkh a 
bailable offence? 

Why then, in this latter cafe, does the 
ftatute give nd authority for taking bail upon 
the fpot^«-*<ind without removing the party 
accufed? 

I ihould anfwer, becaufe in this part of the 
Ad, Parliament had not bailable offences in 
contemplation ;— and therefore fuch a provi- 
Hon would have been fuperfluous and imper- 
tinent. 

I am aware how much '^ abfurdity'' has 
been ascribed to the opinion, which exempts 
bailable offences from the operation of thb 
Tedion. I know that it has, with refpe^ul 
irony,' been proppfed to help the Boeotian in- 
telle£l of the Irifli Bench, by a fubfidiary 
claufe, enabling our Judges to underftand 
plain Engliih ; and enading that the wbok 
comprifcs all the parts. I know too that H 
has been exultingly inquired, how Parliament 
could have conveyed, more explicidy than has 
been done/ its intenuon of embracing cafes of 
mifdemeanor ? The pride of this triumphant 
queftion, a fimple anfwer will put down ; viz. 
that by introducing this very word mifde^ 
meanor^ the Legiflature would have been more 
explicit ; and have done away all doubt. 

Meantime 
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Meantime agreeabty to a conftru^on, by 
which in defiance of flippant ridicule, 1 abide, 
we may obferve that the^ preamble to thtjirji 
claufe, which extends to mildemeanors, adopts 
an expreifion, viz. ** tffences^ properly enough 
applicable to inferior tranfgreflions : — while 
that of the third fedion treats of felons and 
malefadors; and that of the /£'zrr/i& of perfons 
guilty, not of offences, but of crimes: thus 
fuggefting, that Criminal and Malefador are 
fynonymes. 

Therefore what is to be done ? — ^For firji^ a 
man arrefted for a bailable offence, muft not 
be exiled from his country, . and call into a 
foreign prifon ; under an A£t which does not 
order a committal without bail;— and in con- 
travention of the letter and fpirit of the Ha- 
beas corpus law ; which has been juftly deemed 
a modern and fupplemental Magna Charta. 

But fecondly^ bail cannot be taken here. 
Therefore the Confiitution muft be violated ; 
or the prifoner muft be difcharged. 

But, fay the Counfel for the Crown, the 
proper time for bailing, is when th€ party 
ihall have appeared and pleaded. 

Here again the Habeas corpus a£l is repealed 
by implication : and this, not by the niakers, 
but by the interpreters of the law. It is re^ 
pealed, not by the legiflative, but by the judi- 
cial power. 

A party 



1% 

A party arreiled here, fues out his Habeas 
corpus.— The return fliews him to ftand 
charged with a merely bailable offence ; and 
the Adr, under which the writ was iffued, 
dire^s that bail (hall be received,— But Coun- 
fcl for the Crown produce the 44th of the 
King; and fay, "you cannot be difcharged 
*' on bail bere^ where you have been appre- 
^^ bended. Tou muft go to England in chje 
" cujlody \ there to appear and plead ; and 

** P^ffi^^h ^^^ ^^^ improbably^) be bailed.*^ 

Let him who can, reconcile this doctrine 
with what Judge Blackftone has laid down^ 
4th Com. 297 ; that not only to refufe, but 
to " DELAY to bail any perfon bailable, is an 
" offence againft the liberty of the fubjeft;— ^ 

"jfo*> by the common law i—fecondlj^ by 
** the ftatutc of Weftminfter j and thirdly ^ by 
'* the Habeas corpus aft/' 

Again, this being a penal AA, &ouId re- 
ed ve a drift conftruftion : an expofition in 
advancement, not reftraint of the perfonal 
liberty of the fubjeft. 

The diffinftion between penal and remedial 
ffatutes, is not fb obvious as might at firft ap^ 
pear. On the contrary, the fame Aft often 
partakes of both defcriptions ; and to different 
{>arts of it, different rules of confiruftion will 
»pply. 

It 
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It is faid that this A& merely renders per- 
ions amenable to juftice. 

But we have feen^ that the conftrudion 
which I am refifting would do more. It might 
turn innocence to guilt ; and punifh, hy re* 
trorpe£lion, the criminality which it thus 
created. 

Secondly, it may be a hard(hip, to render 
perfons amenable more than once^ for fub* 
fiantially one ofience ;— and amenable to the 
jurifdidion of that particular tribunal, which/ 
the profecutor (hall vexatioufly think proper 
to feleft. 

Thirdly, even fuppofing the end to be re- 
medial, yet if the means be penal, which the^ 
Ilatute has devifed for its attainment, the 
claufes which enaA thefe means^ fhould receive 
a Arid conftruction. 

The expence, and irkfomenefs, and danger, 
and difgrace, of a long imprifonment, and ig- 
nominious removal to a foreign country ,-^to« 
gether with the difficulties, and aggravated 
cofts attending the party's defence of himfelf 
there, — are not thefe, I would aik my Bre- 
thren, fo may penalties ? 

And if we extend the third and fourth fec- 
tions to the cafe of trivial mifdemeanors, may 
not thefe amercements inflict upon a perfon 
ultimately acquitted, a more tedious imprifon- 
ment, and heavier fine, than could have en- 
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fucd upon conviction, if he had been tried at 
home ? (b as to leave the abfolved wretch no- 
thing better to communicate, to an anxious 
and afflicted family left behind, than was 
written by the gallant Francis, after the 
ruinous defeat at Vz,vhij—fors Pbonneur^ tout eji 
perdu. 

Shall we conftrue thefe claufes liberally^ (or 
perhaps I fhould fay illiberally^ in order that 
fuch effects n^ay be let in ? Or can we fuppofe 
that Parliament intended to enact, what ap- 
pears to have been fo obvioufly calculated to 
produce them ? 

It is true that ** ignorantia Juris, quod 
^' qui/que tenetur fcire^ neminem cxcufat.'*— 
But the code mull be jns, quod teneor fcire\ or 
my unwitting tranfgreflion of it is excufable. 

Now, what is the code with which I am 
bound to be acquainted ? That of the country 
which I inhabit.— I am bound to know, and 
to obferve, the laws which afford me protec- 
tion ; and to which, in return for that pro- 
teftion, I owe obedience. 

If I vifit Scotland, — while I am a fojourner 
there) 1 (hall be prefumed to know, and muft 
at my peril di(obey, the laws of that coun- 
try, — to which in my turn I can enforce 
obedience, from thofe who would tranfgrefs 
them, to my injury or difadvantage. 

But 
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But obferve the confequence of maintaining, 
that by an act done in Ireland^ where I am 
refident, and from which I do not ftir, I yet 
inay incur the vengeance of the Scottifli law. 

I write, and fend fome letters from Ireland 
to Scotland ; the contents of which are neither 
libellous nor feditious, acco]r4ing to the law, 
or adjudged cafes in Ireland.-— The a£l which 
I do, is a publication of thofe writings : but 
(as they are not criminal,) it is an innocent 
aft, under the only law, which whilft I con- 
tinue in Ireland, I am bound to know< 

But fuppofe their import to be defamatory 
and feditious, by the Scottifli law : — a code 
of which I am ignorant ; and which hitherto 
I have not thought it effential to the ftcurity 
of my life or liberty, to know. 

What then will follow, from the conftruc-^ 
tion againft which I am contending f The mo- 
ment the letters are received in that country, 
they are there pulplijhed by my procurement. 
A Scotch magiilrate iflues his warrant ; which 
an Irifli juftice complaifantly endorfes, and 
executes againft me. I am hurried o v6r, in ' 
unbailable cuftody, to Scotland : to be cer- 
tainly con vided by a majority of jurors j and 
to be tranfported for an a£t, which was an in- 
nocent one, by the laws of the country where 
it was done. 

This privilege of being tranfported for a 
miidemeanor, formed no item in the lift of 

L advaa- 



8a 

• advantages, which >Wrc t«rcre protnifcd by the 
XJniont 

That Conftitution would hold tvitkedl^ iii- 

congruous dodrin^s, which fliould fay, ** yoii 

* ^* fliaU be punilhed for tranfgrefling a law 

'^* which you are hot bound to know ; arid 

^'within the ffieltering mfiucrice of which 

** you do not liVe?* 

It would be like Jliolding, that a bHhd man 
Ihould not be prefumed to know that he was 
on the brink Of a precipice \ but if he fell and 
perifhed, muft bo confidered as felo de fe: 
or might be conipared to refufing him the 
benefit of clergy, beckufe he ^ould not rekd. 

Courifel for the Grown ihdiredly admit 
the unrearonabI<;ne(si and injuiUce of .foch a, 
dodrine* 

For the argument which they ufe, to re- 
concile the omi^Pion (in the 44th of the King,) 
'to provide for the party's gWit^g hail where 
he iis arretted, — is the ignoraiice imputed to 
the magiftrates of that diftrid, of the code 
which the culprit is chargeti to. hs^ve tranfgref- 
fcd. 

fiiit why is this ignorance imputed to 
theta7*-Becaufe it is not the code under 

* which they live i or confequently, with which 
they ^a're bov^hd to be acquainted.^— Then 
whence comes the enlightening beam, which 
while it* is denied td the niagiftrate, illuminates 
the mind' of the fuppofed offeodei: ? 

ShaU" 
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Shall ignorance of the la^ of Englao(^^ pre« 
dude the Iriih magiftrate from taking bail, fot 
what feems to be no more than a mirdemea« 
nor ?— And (hall not the fame ignorance pro- 
teA the Iri(h fubjeft — from being coniautted 
to cuftad^r, andi dragged out of his countrf^ 
on a charge of having broken la;sv8^ with 
which he mtift be prefumed to be equally un^- 
V.9«4Vcd? 

To return,— while I remain beyond the 
Sc9tt^|b territory, I am not bound ^9. know 
K$IaW:: and the pre/umpthti ihoixld b,e that 1 
|tjn unaQi]^ainted with.lt. Th^^r0fqi^e to hold 
me rej^p;G^(ib|le to its proy^%;is, is to make, me 
% wret9^e4 an4 a|i abject flave : fot . mi/era ^ 
Jeifvi^, ubij,m efi vagujn^ aut incogi^it^^, 

Neither would the exemptions for . which I 
am contending, expofe Scotland to being in- 
t|;iK}^ted with libels of Irifhfabjric. — For though 
the innocent offender efcape, the i^ence will not 
remain unpunifhed : nor may it perhaps be 
here immaterial to remark, that the recital 
contained in the ftatute., is not that the offin* 
der^ but the offence efcapes uupuniihed* 

Hewho publifhes in Scotland, knowingly 
tranfgreiTes a law, with which he is bound to 
be acquainted. Therefore, confiftently with 
legal principles, and with moral juftice, there 
.may be inflided on i&/;72, a punilhmenc which 
will vindicate the law,— deter others from a 
repetition of' the like ofFeiice, — and prevent 
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a mifchief, which by the way is little likely 
to occur;— and which though it were, it 

might be better to endure, than deprive mil- 
lions of the King's fubjeds of their liberties, 
and Conilitution. 

If the paper which was c6mi|pfed in Ireland, 
were allowable by its laws, who could lament 
that this innocent and inadvertent tranfgref^ 
£on of a foreign code, Ihould remain un* 
puniihed? / . ^ 

If on the other hand, in writing it, the 
compofer tranfgrefled the law of Ireland, He 
is there anfwerable, as a freeman Ihouki be, 
jurijibi cognito : — and the effed of the conftruc- 
tion which I am refifting, is not to obviate an 
inipunity which lieed not occur ; but to try. 
and punifh a man by a la\)^, under which he 
does not live. 

n 

Though thefe iflands be legiflatively united, 
they are juridically diftin^. 

Their ftatute law differs in many refpeds : 
fome difiimilarity is, for example, to be found 
in their criminal code ; and efpccially in that 
branch of it, which relates to mifdemeanors. 

But what fay thofe, who maintain a con- 
(Iruclion, different from mine? 

They muft fay this. 

" What we call a libel, you wrote and pub- 
" liflied, (it is true,) in Ireland. But by the 
*^ fame aft, fome copies found their way into 
*' England and Scotland. So far as ypu have 
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^^ been conceriled^ no doubtthe puUication waf 
but a fingle a^. But look at it in this mul- 
tiplying jnirror, which we have manufaftu-^ 

^* red out of the 44th of tlie King^ and you 

^' will find it refleded into three offences ; U- 

*' aUe to throe punilhments } and 

** Our great revenge lias ftomach for them all* 

^^ Thus ypu are at leafi tbred^ times as guil- 
^^ ty, as you could have been before the 
" Union. 

You cannot indeed^ in the cafe of a capi- 
tal felony, have execution three times done 
^Vupon you. But^ in mifdemeanor, the courfe 
^' is clear and eafy. It is a common fum in 
" arithmetic. Afcertain what would be an 
<( adequate puniihment for your offence, and 
** this, multiplied by three, will give the mi- 
*^ nlmum q| penalty, under our conftruclion 
" of theprefent Aft. — For example, inftead of 
*' two years imprifonment, and a fine of 
*^ 1 000/ , you fiball be imprifoned for fix years, 
^' and pay 3000/. ; befides the irkfomenefs 
and heavy cofts of two long journiesj-and 
a voyage beyond f<^ ; together with the 
expences of the two trials de incremento, 
" which the Union, and 44th of the King, 
** will have fecured you. 

'^ It is true that this conftrudion not only 
repeals the maxim, that pro eadem caufa 
nemo debet bis vexari, — but may operate 
to punifli mifdemeanGrs^ (even where they do 
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<^ not amtnint to i bf rach of the' peace,) by 
^^ itnprifoninent for life \ and conQfcation of 
^^ all property, real and perfonat, of the. ofien^ 
^* den Nay he may be utterly ruined by ati 
^* acquittal But will not this tend to prevmt 
^< others from offending in the like manner V* 

This preventive eDd is certainly a good 
one. I Ihould only doubt whether it might 
not be too dearly piirchafed, by a futtender 
of the moft valuable birthrights of the fubjed# 

Far from denying the efficacy of this multi-' 
plying mirror, I fhould rather tremble at its 
power. I fhould fear that it might operate 
like thofe of Archimedes ; by quickly and ut- 
terly confuming our liberties, and Conftitution* 

Why drag the Iriihman, who had never 
quitted Ireland, to London, for an offence aU 
leged to have been committed by him, con* 
ftructively prefeut there ? 

Forfooth, becaufe Ireland is a part of the 
United Kingdom. 

Why try him afterwards in Ireland, and a 
third time in Scotland, for the fame prolific 
a£l ? feafling each time on his anguifli,— and 
fneering at his vain plea oi auterfois acquit? 

Becaufe, for the purpofe of oppreffing the 
fubjeft, Ireland has again recovered her dif- 
tinftnefs. 

The Legiflature can never have intended 

this : and we libel Parliament, by giving their 

ftatute fo vexatious a conftruftion* 

We 
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We wiU (fay fuch expounders,) confidir 
the iflands as united, for the purpofe of trying 
you where we pleafe ; — and we will ^onfider 
them as Separate, in order to punilh you 4s 
often, and as exorbitantly as we pleafe. 

But to return, at all rifks, into Scotland. 

An iriihman there, writes to inform a friend 
here, of a grofs infult and injury which he 
has received i<-**and inquires what he ought to 
do in confequence. 

The other, lefs consulting prudence or mo* 
rality, than pafEon, falfe punctilio, and friend* 
ly 2eal, advifes to call to the houfe of the af- 
fronter ;•— to expoftulate, and demand an apo« 
iogy for the infult ; and proceed to inflift 
perfdnai chaftifement, if refufed. 
This is done accordingly ; — and the Iriflunan, 
apprehended under the endorfed warrant of a 
Scottiih magiftrate, is hurried thither, and 
there is at lead in feme danger of being hang" 
ed, for the commiifion of an, acceflbrial crime, 
capital by the laws of that country ; where he 
never fet his foot, until he went thither to 
fii&r death ; for breaking laws which he nei- 
ther lived under nor knew ; and this by an aft, 
not punilhable (or at lead— not fo heavily 
penal,) in his own country. 

Perhaps I have not ftated accurately the ef-. 
feft of Scottiih law ;— of which (God avert the 
confequences !) I am ignorant enough. 

Therefore of the argument which I have 

jufl: 
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juft been ufing, I cannot eftimate the force. In 
fad, in dwelling upon weightier reafons^ I 
have not difdained the tranfient aid of thofe 
of inferior ftrengtb. When the liberties of 
my country feemed finking in the abyfs^ to 
prevent their fubmerfion, I perhaps might 
catch at ftfaws. But I truft I have been able to 
lay hoI4 on more folid materials for reliance : 
and though from a mifconception of their fta- 
tutCy the wife intentions, of the Legiflature 
were fruftrated and overwhelmed, — and the 
Conftitution of Ireland were to founder with 
them, — that I.have clung to a plank, on which 
my honour may be faved. 

Do I ufe the language of an advocate ?-^I 
truft I do. — But I am concerned for no Indivi- 
dual. I am an advocate, exerting myfelf on 
behalf of the Confiitution. Such advotatifm 
is more than the privilege, — it is the duty of 
a Judge :-^and the quiddam honorarium which 
I require,— -is to have it remembered, that at 
all rifks, I ever fhall defend it. 

If on the prefent occafion I fupport it with 
becoming warmth — it may be, that I yet re- 
tain the excitation of a fpeech, which did ho- 
nour even to the eloquence of .Mr. Curran ; 
and gave additional luftre to the importance, 
however tranfcendent, of the prefent fubjed: 
a fpeech, which thofe would be worfe than 
bad critics^ who could miflake for. merely bril- 
liant declamation. 

But 
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But to return to dryer topics. 

i cannot confent fo to conftrue a fiatute. as 
that it (hall impliedly, and by conftruAion^ 
accompliih that, which perhaps the Legiflature 
might hedtate to do exprefsly; viz. not to 
fufpend for a time, and in the cafe of ofiences 
prefently dangerous to the State, — hMt generally ^ 
and for ever^ to repeal the provifions . of the 
Habeas Corpus Law. ^ 

We are in the habit of leaning ftrongly 
againft the do&rine of conftruAive repeals. — 
Shall we admit, as an exception to this .rule, 
the propriety of overturning by a fide wind, 
the prdvifioDS of the Habeas Corpus A61 ? and 
difpladng, by conftru^tion, the corner (lone of 
our Conftitution ? 

The mod eflential provifo of that ftatute is 
abrogated here, if the exception of treafon and 
felony, which it contains, be extended to mif- 
demeanors of che moft trifling nature ;•— and 
the venial offender, though he offer bail, be 
committed to clofe cuftody> and tranfported 
beyond fca. I fay, though hie tender bail :— 
bccaufe, for want of an authority given by the 
prefent Ac):, fuch bail, if tendered, could not 
be received. 

Therefore, as the Legiflature has not pro- 
vided that bail fliall be taken from the perfon 
arretted, at the place of his apprehenfion, it 
did not mean to extend this A&. to the cafe of^ 
bailable offences; and efpecially not to thofe 

M unattended 
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unattended with efcape :-— or fecondly^ though 
we ihould furmife the Legiflature to have ^ fo 
intended, — we muft' wait for d!lfr^5 . words, 
before we- can effeduate. this intention. In 
the mean time <ee.are.not warranted to repeal 
any law, — ^and le^ift of all, the Habeas Corpus 
Ait and Magna Cbarta, — by implication. . 

But it is faid that under this Ad, the offen- 
der may give bail in England. 

I repeat j&y?, that this would not be enough. 
For^ to delay receiving bail, — to fend the ac- 
cufed a dofe prifoner beyond fea, to find it 
amongft ftrangers, — ^would be to repeal pro 
tanto the common law,*— the ftatute of Weft- 
minfter,-<»aiid the Habeas Corpus AQ:^ 

Sfcmdly^ perhaps non conftal that bail couTdl 
be received in England : although /may be of* 
opinipn that it could. At all events, (and 
which is the only material inquiry,) the words 
relied on, as enabling the Englifli magiftrate 
to take bail, do not manifefl a legiflative in-. 
tention to include mifdemeanors. 

For inftance ; — ^if the Englifh magiftrate had 
been direded by this ftatute, to deal with the 
Prifoner (when tranfmitted,; according to law : 
fwould it, from fuch words, be clearthzt the 
Legiflature meant to include bailable offences f 
It certainly would not : and I apprehend that 
th$ words made ufe of, are mercfly equivalent 
to thofe which I have fuppofed. 

Parliament may have meant no more than 

to 
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to prohibit a difcharge*'— If the words had 
been, that the magiftrate Ihould proceed with 
the Prijoner according iolawi he might have 
bee^i induced to aik hiihfelf this queftion :^t 
according to what law is it, that I ihould 
proceed ? If according to the law, as it ftoo4 
'^ before the pailing of this Act, I muft dif. 
charge the Prifoner: for until this fiatute, \ 
had no authority to detain jbim. If I am to 
deal with him according to the law created 
by the prefent Ad, then I do not find it 
^' fpecify what that Ijw is." 

Therefore the I^egiilature, expreflrng itfelf 
more preciiely, faid that the ms^ftrate, on re- 
ceiving the tranfmitted prifoner, flxould ^< prom 

» 

^^ ceed with bim^ as if be bad been iegally appre^ 
** bended in England^* 

I am not however called upon to prove^ 
that thefe words might not give authority to 
bail, if . the Legiflature meant to compr^end 

» 

bailable offences. It is enough for me, to 
ihew that fuch expreiBons do not imply an in* 
tention to include them ^ nor rebut the pr-e^ 
fumption, which tota lege infpeda will arife^ 
that the ftatute was not meant to extend to 
mifdemeandrs. For though we reftrid thf 
operation of the law to felonies, the language 
adopted will be preferable to the words ^^ ac-^ 
^^ cording to law^*' (which I have fuppofed ;) as 
more free from doubt, and more precifely de< 

.1 finittvc^ 
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finittve, of the zxithotity which the magiftrate 
is permitted t6 exert. ' 

But why (hould wc^ contra -libertatem, ftriin 
thofe expreiiiotis into evidence of an intention to 
include miidemeanbrs, and rejeft another iilfe- 
rence, more dedbcible from them, and wUcb 
would atieaft exclude fuch as were not accompa* 
nied by a real or quq/i efcape ?— I have abready 
Jn a former part of my argument obfcrved, that 
the words " as iftheperfon had been legally ap* 
•• frehended in England^** feem nearly tantamount 
to thefe, — as if he had mt withdrawn him/elf 
f torn thence. 

Again, bow do the' words relied on empower, 
(If they do fo) the Englifh magiftrate to take 
bail ?^ 'No otherwifc than by reference to, and re- 
cognition of the law of England,-^that for a mif- 
^ demeanor, bail (hall be taken, where the accufed 
i$ apprehended.-p-^BHt is not this the law of Ire- 
land alfo ? — And if it be, how can we fend Judge 
Johfifcn a clofe prifoner to England, under a 
charge of mifdemeanor,-r^and by virtue of an 
A&; which does not exprcfely prohibit the admit- 
ting him to bail ? It is true he cannot ^l)e- bailed 
Iiere. ^But does it iblbw that he fhould be tranf- 
ftiitted? or^may it not rather follow that he ought 
to be enlarged? 

T6 i-efume : the Iriih Habeas <Jorpus . Aft is 
neariy copied from the Englifh. . One ciaufe in 
the latter, does not however, { nor its parallel) 
cccur in ours. That ciaufe makes it highly 

penal 
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j)cnal to rcmbvc a. prifixier from England, to 
Scotland, Ireland, Jcrfcy, Gocmfcy, Taogicr, or 
any other places beyond the fcas. The caufe of 
this offliiCon it may not be cafyto afcertatn. Per* 
haps a confidence in the Government, founded 
^ on the conftitutional conduft of his prefent Ma- 
jefty's illuftrious hoafe. Perffeps that the foreign 
parts which I have mentioned, were dependent 
cies, iiot of this country, but of England. But 
let the caufe of the omiffion have been what it 
may, can we doubt that the fpirit of: the omitted 
claufe (hould be conHdered as pervading tlie Irifh 
ftatute? 

What then does this fedioit of the £ngli(h a3 
denote? A conftitutional jealoufy, entertained by 
the Legiflature, (or rather by" the Comnmns,) 
and which feems particularly pointed againft a 
practice of conveying perfons beyond (ea^-^^'whidli 
had obtained, in the timet- immediately preceding 
this important Aft. : 
This rlaufe is the more remarkable, becaufe It 
follows one, which provides that the Habeas 
Corpus (hall run into ^afs very ijlandi of Jerfcy 
and Guemfey, to whii:h, (fo avcrfc. were the 
framers to trips beyond the fea,) it is, notwith- 
ftanding, forbidden to fend any EngUfltman a 
ptrifoner. 

The title of the Aft alfo ihews the (iime jea- 
loufy ; which it now feems fo mudi.tfae'fsitfldonto 
lay afide. , .^ 

It is entitled " An Aft for better fccuring* the 

" liberty 
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** liberty of the Subjcft ; and for prevention ^ 

^^ impri/ohmenis beycH4 Sea/' 

* I majr kere briefly obfervc, that in the comfe 

of the prcfirat difcufSon, thr^e ftatuCe^ have been. 

repeatedly, referred to; viz. the 13th of the 

King, ch. 31 •, the 23d of George II. ch. 26 j 

and 24th of the fame reigo, ch* 5^* 

' As to thefc Afts, I idmit with the Counfcl fw 

the Crown> — and i reiy on it ^gainft them,'— that 

they were the rudiments of the prefent fiatute. 

I am alfo ready to admit, ^hat they farther 
have infifted, that thofc Afts eftabliih, between 
the diftrifts of England and Scotland, and coun- 
ties of Great Britain, the fame law, which the 
prefbxt ftatutc has created for the interior of Ire* 
land J and between the Britifti iflands. 

But if the combined preambles of the 23d and 
24tb of George II. be held to differ from the ge» 
ftcral preamble of the 44th of the Kitig, (which 1 
hold, and have already fhcwn that they do not ;) 
then the fame law is not adopted between the 
counties of Ireland, by the latter Aft, as was.cfta- 
t)liihed between thofe of Great Britain, by the 
two preceding. 

For there^ clearly there muft have been an 
-efcape, or migration, after oflFcnce : though whe- 
ther before or after warrant, became (by the 
24th of George II.) immaterial. 

I fay there muft have been a removal. For 
the enafting words of the a4th of George II. are 
not enlarging. They do not apply generally to 

*' any 
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*^ any per/oh }'* bot only to one, agaiti/i whom 
^* a warrant jhdll be iffued.^* Thus thefe latter 
reftri^ivc words conneft the enaftment$ with the 
preamble, ; and link both to the ftatute of the an- 
tccedeat year. 

Now no reafon can be ailigned for fuch a dif- 
ference of law, as fliould difpenfe with the aecef« 
fity of cfcape between the Irifti counties; but 
ihould bold it indifpenfable as between the (ilires 
of the neighbouring ifland. 

We therefore ought to rejeft a conftruftipn of 
the 44th of the prefent King, which introduces fo 
unaccountable, and irrational a diflin^ion. 

' But with what force, (I would alk,) do the 
Counfei for the Crown cite the AAs which I 
have noticed, by way of refusing nay cxpofition 
of the one before us ? 

For no adjudication on the conftruftion of 
thofe ftatutes has been quoted: and until the 
contrary be fliewri, I may affume that they have 
not been fo interpreted, as by analqgy to extend 
the prefent AS to Mr. Juftice Johnfon. For 
until it be deraonftrated, I will not prefurac that 
any Aft has been fo conftrued, as (according to 
qay ideas,) to infringe the Conftitution. 

And as to the 1 3th of the Kingi, which I ad- 
mit to be the immediate parent of the AS: in 
queftion, how does Blackftone, (remarkable for 
the acciaracy of his defcriptions,) delineate its ef- 
fefts, in 4th Cora. 292 ? 

" And now" (fiiys he) *^ by the ftatute of the 
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** 13th George TIL ch. 31. any warrant for ap- 
*^ prehending an Englifh ofFender, who may have 
" ESOAPED into Scotland, or vice verla, may be 
" cndorfcd and executed by the local magiftrates; 
** and the offender conveyed back," (obfervc 
the expreffion,) " to that part of the United 
*^ ;8lingdoms, in which fuch offence was com-. 
« mitted." 

Can a man have efcaped to a place, in which 
he has remained from his .birth ?— or be con- 
veyed back to a country, in which he never was 
before ? 

Thus ^lackftone's interpretation of the 13th 
of the King fuftains my doftrine, thatt^ the 44th 
applies only to migrations. F6r the Counfel iFor 
the Crown affcrt that this is the legitimate off- 
ipring of the former; and vehemently infift on 
its clofe refemblance to the parent flatute. 

To return : the ena^ments of the third and 
fourth feflion are the fame ; except^ that the for- 
mer relates to efcapes into Ireland, from Great 
Britain ; and the latter to elopements vice veria. 

Therefore we cannot conftrue the fourth claufc 
to authorize the removal to England, of a perfon 
arretted here, under the warrant of a Britifh 
magiftrate, for a mifdemeanor, — without at the 
fame time holding that the third feftion will jiif- 
tify the like removal, of one fimilarly circura- 
ftanced — to Ireland. ^ . 

Will the Judges of England be ever induced to 
concur in this conftruftion ? . 

I pafs 
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t pafs over the flighter coiifequenccs of iudh all 
expofitioti : for inftance, the exile of their greateft 
men, under the fiat of an Irifli trading jufticc, 
endoffed hy an Englifh magiftrate of the like 
refpcftable defcription t the removal of their 
Speaker from the Chair, — or their Chancellor 
from the Woolfack, — to anfwer for having by 
letter animadverted with too much freedom, on 
the conduft of fome not humble, though obfcure 
retainer, of the Irifli Government. . 

I advert to no fuch comparatively infignificant. 
efFefts as thcfe : — ^but to that direft repeal of the 
Englifh Habeas Corpus Aft, which fuch a con* 
flruction of this third fection muft involve. 

Will the Englifli Judges fo expound the flatutc ' 
now under confideration, as that an inhabkant of 
England, who is no convicted felon, and has not 
been charged with any capital offence, {hall yet 
be fent a prifoner to Ireland ? What would thofc 
Judges think of the promptitude of an officer, 
who conceived it his duty to refiife the prifonfcr 
, time to obtain his Habeas Corpus ? or ia what 
light would they view the apprehcttfionS of a 
Crown lawyer, that fuch delay, though conceded 
to the requeft of the man in cuftody, might exl* 
pofe the conftabie and his^ afliftants 16 an action 
of falfe iraprifonment ? 

That the Act under confideration, according to 
- the conftruction .3«^hich I reject, operates on indi- 
viduals, with a rigour difproportionate to_thelr 
alleged offences, is but an inferior reafon againft 

N interpreting 
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Interpreting it (b. A more fblid and formidable 
objection is, that fo confbtied, it might be wielded 
its an inftrument of opprdGon- 

We may exult that George the Third is on 
the throne } and that his ^gracious difpofitions are 
feprefented by Lord Hardwicke: but we arc 
bound to maintain tlie checks of our well guardecl 
Conftitution, againfl evil times, and arbitrary 
rulers. 

We therefore are not to overlook what ap- 
pears upon ^e record : nanw^ly, that the pre- 
fcnt is a fort of State profecution ; for an al* 
Icgcd libel on the executive Government of this 
country. 

We are not to forget, that what is contended 
for by the fervants of the Crown is, that the 
Habeas Corpus Act fhall be ineffectual to procure 
(he enlargement of one, who has incurred their 
difpleafore, by the fuppofed commiflxon of one of 
the lowcft bailable offences : — by the publication 
of what, ^(having no Judicial knowledge of its <;on- 
tents,), we want the meat>s of pronouncing to be 
untrue. 

We, the legitimate expounders of the lex 
tcrrae, and efpecially called on to give efficacy 
to thofc laws, which form an entrenchment 
round the liberties of our country ,t— arc bound, 
to alk ourfelves, what motive the fervants of the 
Crown might in arbitrary periods have, for ignp- 
minioufly fending as a prif<|^," to another coun*. 
try, a man placed in one^of the moft dignified^ 

iituations 
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fituatiotis amongft the inagi{trac7,~-whiUt as ytt 
hh innocence of any crime mud be prefumed ; 
and when the fuBfering him to remain at home, 
fo far Irom producing a failure of juftice, would 
fiibjec^ him to the jurifdifiions of the country, 
where his offence, if any, was committed :^ 
where the merits of his cafe could be mod fairly 
tried : —where his defence could be mod ad van- 
tageouily made ;— and his innocence, if he were 
innocent, itioft eaiily made appear :—t where 
amongft friends he could find fecurity, to exempt 
him from a prifon: — where, if acquitted he 
would be unpunifhed; — and if convi^ed, his 
puniihment would be proportionate to his offence. 
The anfwer to thefe queftions, at to the pro- 
bable motives of a Government, in times unlike 
the prefent, might guide to a determination of 
t^e matter now before us. 

Though the topic be a delicate one, I alfo fbel 
it to be a duty, (to which all condderations o£ 
mere delicacy fhould give way,) to obferve that 
the prifoner is one of the Judges of the land. 

With what view do I make this obfervation ? 
Shall the Judges be lefs rcfponfible to juftice for 
tlieir conduft, than the obfcurefl individual of the 
country ? — God forbid !— I am rather difpofed to 
maintain the oppofite opinion. But it is to be 
rccoUeAed, that in our frame of Government, the 
Judicial Order forms a diftinct, and fort of bar'* 
rier eftate : and that it is- a principle of the firil 
impcMtance (o our freedom, that this body fhould 
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be protected from all opprcffivc controul, aad 
jcaloufl}^ removed from all fcductive influence, 
which the Executive might be tempted to exert. 

The Judges ftand, (at leaft they may ftand,) 
in the breach; and ought manfully to maintain 
their privileges and independence : lefs for their 
own fake, than for that of the Conftitutioa. Nor 
ha,s any thing happened lately in this country, 
which feems calculated to warrant their flumber- 
ing on their ports. Therefore, in the moment in 
which we find a Judge the object of this pro- 
ceeding, it illuftrates the abufes to which, \U con- 
ftrued, the ftatute, at fomc future period, might 
give rife. 

Wc (hould remember that it is of emphatic 
confequence to the public, that the indej)endcnce 
of the Bench fhould exifl:, not merely in theory, 
but fubftantially in pra^ice; and that the Ha- 
beas Corpus Afl*, (which Counfel for the Crown, 
by a fide wind would pyertvirn,) is a barrier 
crefted by the p^triotifm of our apceftgrs, againfl 
the encroachments of the Crown ; encroachments 
as likely to be made, if at all attempted, upon 
the Judges of the land, (thofe impediments tq 
defpotic rule,) as vipon any other Order in the 
State. 

On the whole, I confider this, as perhaps the 
moft vital qucftipn which I have been ever called 
on to difcufs, A more important one, than I 
ever ejjpefted to find fubmitted to me : a more' 

critical 
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critical one, than, I hope, I fliall ever liavc to in- 
veftigate again. 

If the Judges rcjcft my conftruftion of this 
Aft, 1 ihall bow to their* interpretation, as the 
true one : — and my deference for Parliament will 
prevent me from pronouncing, that fo expounded, 
the ftatute is oppreffive. 

But, while the queftion is yet open, I may 
avow my opinion, that the provifions, which a 
confbuftion different from mine mud introduce, 
would tend to fhake our liberties and Conftitu- 
tion to their foundations. 

I admit that they might equally affect the 
liberties of Englapd. But the proud and en* 
lightened Magiflrates of that country will, I am 
perfuaded, affert theirs with fufficient boldneis. 

I for my part confcfs, that my firfl; anxiety is 
for the honour, the freedom, and the welfare of 
my native land. 

Indeed the filence with which the event of this 
arrcft has been received, might lead one to infer 
that I have been exaggerating its importance; 
and that the tranfaction is lefs momentous, than 
I conceive, or reprefent it. 

But the teft afforded by fuch filence might, in 
times lefs fortunate than ours, become highly 
dangerous ^nd fallacious : and therefore it is un^ 
fafe to refort to it at all. 

We cannot have forgotten how profound the 
filence was, which the Moniteur obferved on a far 
different occafton: diifimilar to what, while our 

laws 
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laivs arc rightly conflrued^ ^A ever difgtace or 
terrify this country. 

I mean the apprehenfion of the late Duke 
d'Enghien : when he was hurried from a foreign 
territory into that of France, by the perfons ex- 
ercifing the powers of Government there, — to be 
tried by a law with which he was unacquainted, 
for a crime alleged to have been committed in a 
country where he had not been. 

The filence there may have originated in ter- 
ror ot corruption. But I have already protcft^d 
againit the fophidry of deriving conclufions from 
the virtues <rf our Sovereign, the merits gf the 
Viceroy, or circumftances of the day. 

We therefore (hould, on the contrary remem'» 
ber, that in this country like caufes may produce 
the like effeAs; as our hiftory fhews them to 
have done in evil days ; which might recur. 

If this were ever hereafter to be the cafe, 
would not fuch frightful ftillnefs fupply an argu- 
mcnt, more impreffive and eloquent than words 
could frame, to prove how alarmingly conftitu- 
tional an occurrence muft be, of which the Prefs 
did not venture to take notice, 

I know that fomc will be, or affeft to be, fur- 
ptifed by the tone which I have thought it pro- 
per to affume. There may indeed be a tame, 
and creeping, and tradesman-like mode of admi- 
niftcring the law conceived : but it is not one 
whkh fldcets my ideas of the duty or ftation of a 
Judge. Laws are but means : and though it be 

not 



tiot our province to Icgjflatc, but to Interpret,— 
yet ihould we not forget, or fail to further, the 
eud and objed of thofe laws, which we are called 
upon to conftrue: namely the prcfcrvation of 
public morals; the promotion of foetal order; 
and the eftablifhment of good Government, of 
our liberties, and of the Conftitution, Nor would 
it be poflible that any laws, wfaofe direA iand ob- 
^ous tendency was to overwhelm this latter, 
could fiow from the only fource, which fliould 
give them force and authenticity ; viz. from the 
true principles and fplrit of the Conftitution. 

Thferefore I repeat, that where the Words of a 
flatute are ambiguous, I (hall always hold that fo 
to conftrue them as to work oppreifion, is to in- 
terpret them falfely. 

Befides, the ftatute which we are expounding, 
may be conddered as in fome degree confequen- 
tial to the Union: a meafure which, (let me 
without egotifm be permitted to recollcft, that) 
while ji member of the Legiflature, I fupported* 

If that arrang;ement, now the law of the land, 
and as fuch entitled to our (and efpecialty to 
my) refpeft, (hould, as may happen to the bed 
meafures, be abufed, — ftiil, h long as I was not: 
an accomplice in them, I fhould not hold myfelf 
refponiible for thofe abufes; nor culpable for hav- 
ing unwittingly contributed to produce them, by 
being party to a league, from which they need 
not have arifen. , " 

But 
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But the United Parliament never will cnaA 
what, rightly conftrucd, can be fubverfivc of Iri(h 
freedom. How therefore can abnfes in the fta- 
tute law fpring up, unlefs through mijSnteipreta- 
tions, proceeding from the Bench? Or how could 
I pretend to an unblemiflied ch'ara^er or tranquil 
mind, if I were advifedly to lend my hand to a 
perverfion of that compaA, which I fondly coq|i- 
dered as enfuring the happinefs of Ireland,— and 
in the formation of which, I therefore actively 
concurred ? How indeed could I look for pardon 
from my God^ if by (what ftrikes me as) the 
forced coqftruction o( a corollary ftatute^ I fhould 
effect the degradation and enflavement of my 
country ? 

No. Let us leave the Habeas Corpus Act un- 
touched: the Union on the liberal baiis, on 
which, when carried, it was placed : the Confti- 
tution in the ftate, • in which, our brave Anccftorsf 
bequeathed it. We are not likely to render our 
liberties more fecure, by alteration. To the ralh 
Innovator who attempted it, I ihould be difpofed 
to exclaim, in the ominous and emphatic lan» 
guageof the Roman Centurion, ^^ Jignifer Jiatue 

^''ftgnum: HIC MA!iEBIMUS OPTIME." 

Thcfc were the obfervations which I had to 
make. In entering fo far upon the fubject to 
which they apply, I may have wearied my- 
hearers: — ^but I have fatisfied my confciencc. 

FrNIS. 
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